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IN RE: PEYITION OF TRUMAN GPABILL
ROLLING ROAD § HIDEY'S LANT

‘.

RE: PETITION FOR RECLASSIFICATION ;  BEFORE THE COUNTY BOARD OF APPEALS

o from D.R. 5.5 to D.R. 16 Zone
E/S of Rolling Rd., 2600

N of Dogwood Rd., 2nd District

TO THE COUNTY BOARD QF APPEALS OF BALTIMORE COUNTY. = o

- The unders:gned legal owner(s) of the ﬁroperty situate in Baltimore County and whlch is
. described in the description and plat attached hersto and made a gart hereof, hereby petition

_that the zomng status of the herein described property be re-classified pursuant to the Zon'.ng e
ot Baltunore County, from an ;__-PB__.?.,?,.-,; ..... ;-- zone to an .......-. ____________________ -
zone for the rzasons given m the at'tached statement M&Wﬁm =

multi-famnily use; (b) that democraphic and economic changes in the

FOR RE-CLASS IFICATION AND

=
FOR BALTIMORE COUNTY spgcm_ EXCEPTION -

neighborhp'od prevent its use for single family dwellings or iarmj.:xg:

ltsm 21, Cycle | and (c) the enactment of various co‘.u:;ty building ordinances and laws

-

TRUMAN GRABILL, Petitioner

MEMOFANDUM IN SUPPORT OF PETITION

have so increased the cost of building single family or low density

Your Petitioner, through his attorney, kebert A, DicCicco, dwellings at the sit2 that such use is economically prohibitive.

QORDER TO ENTER APPEARANCE

4. And for such other and further errors as will be discld;éed

respectfully submits the following Mermorandum ir Support of his claim

To the Honoruble, Members of Said Board:

m*g'tven'in‘ﬂr&nttached'statemenf—a-mrznce-ﬁnm-the'foﬂomng-setﬁonrof that the zoning requested should be granted because of an error in the by an indepth study of the area and as will be more fully developed at

and” (3 for e ren
the-ﬁoumg-[wmd—ﬁonmg—ﬁegab&em—ef-%hmere—@mﬁu

Pursuant to the authority confained in Section 524, 1 of the Baltimore County

zoning maps. the time of the hearing on this Petition.

Charter, | hereby enter my appearance in this proceeding. You are requested to notify

“ L ' o T ' B | | M:;,‘ 0{5{ A 1. 1In support of his argument that there was an error in the
_ v AR . ‘ ‘
e f Learing dat dates which may be now or hereafter designated therefore .
HEcrion me of any Yearing date or dates whi V4 g ’ original zoning maps, Petitioner contends that the present zoning cf Respectfully submitted,

. DSTIC;
| | et
TYP:
Hzop, o,
EY

and of the passage of any preliminary or final Order in connection therewith.

WY

ORE COON T

the tract, DR 5.5, which permits only single family residential

dwellings, is completely inconsistent with {he character of the

/Robert A, DiCicCo—
208 W. Pennsylvania Avenue
Towson, Maryland 21204

1
4

,ZfV//a% W Q{LM“LO%MWE

neighborhood in that the property immediately west and across the

REEEN

. HiMAL
R = eve |/ Peter May Zimmerman J°Iu;w Hessian, Ii| street is zoned DR 16, on which there is constructed approximately 825-2000
SN har = Deputy People's Counsel People's Counsel for Baltimese County

g : Rm, 223, Court House eight hundred townhouses. The property is bounded on the north by

Towson, Maryland 21204

494-2188 a several hundred acre tract known as the Security Industrial Park,

: Pfopé"t& is to be posted and advertised as prescribed by The Baltimore County Code.

. w ich is used for the full gamut of industrial s allowed under
I, or we, agree to pay expenses of above Re-classification, Special Exception and/or Variance, | HEREBY CERTIFY that on this 31st day of August, 1981, a copy of the aforegoing ] naustr purpose owe

post:ng. etc,, upon filing of this petition, and further agree 10 and are to be bound by the zoning
regulations and restrictions of Baltimore County adopted pursuant to the Zoning Law for Baltimore

County.

that zoned. For example, nearly a stones throw away is a larger

Order was mailed to Robert A, DiCicco, Esquire, 208 W, Pennsylvania Avenue, Towson,

Baltimore Gas & Electric Co. storage depot ind sub station wherein is

: Cr;nt;éct Purchaser: ' Legal Owner(s): Maryland 21204,

| o " pruman Grabill stored a dangerous substance known as PCB. In the light of the

T — - e e s e i e st e e S e e e U W R - - —

(Type of Print Name) -~ . . (Type or Print Name) : QQ&\/ 7 . commercial uses of the land surrounding the subject property, it was
;;'_.'-.‘_'_;_:__';;-;'_-'--;.-.:---_-.'_.._--__--_---'- (—]ﬂf/ﬂ'— —@M -------------- ————— : u' ‘Lku.mw AT grave errc :0 zone the parcel for single family use.

.- Signature . _.::-;-' . N . Signature

4 Q?[hn W. Hessian, I '
2. The Council also committed error when it failed to consider

- - - -y o - -

R R - (TypeorPrthame)

that the Board of Appeals had, on November 6, 1979, granted a change

i S o A S 0 A R S S S S Sl S S i o . T o Y T e Sl e e e A e o e e e A

C:ty and State S . Signature . in zoning for this parcel from DR 5.5 to DR 16, based upon error. Al-

though the matter was appealed, as of the effective daie of the

"""""""""""" -’_'“"“““““ Ee j;;"- . | current maps, December 11, 1980, the property was in fact zoned DR 16.

Balto., Md. 21207
City and State

3. As an additional item of error, Petitioner submits that

the Council failed to consider (a) that certain geolbgical formétions

B Name address and phone number of fegal owner, con-
. tract purd:aser or representative (0 be contacted

prohibit the use of the property for anything.léss than industrial or

- Tdﬁvéoﬁ,’ Md. 21204 SR Contact attorney or owner at above nos.

LAW OFFicEs

ASKEW, WILSON

& DICICCO, P.A.
TOWSON, MD. 21204

- B v = e -

- -

Clty and State o : Namg

LAW OFFICES .
ASKEW, WILSON ) . _2_‘
& DICICCO, P. A,
TOWSON, MD. B1304

' Attorneys Telephone NO.. -825%-2000 ... - ______ e m e ——————————— ——————— ———
T o Address Phone No.

N @

Truman Grabill | 2
Cose No. R-82-80 )

IN THE MATTER OF

IN THE

*e

) o e |k

IN THE MATTCZR OF THE * ;:LEMAAP&U%ARATIBOI[{OF CIRCUI

PETITION FOR RE-CLASS — i i 3 T COURT :

£e IFICATION BEFORE THE COUNTY BOARD OF FOR REZONING OF April 29, 1982 Order of County Board of Appeals gra.ating the reclass;f;cahon from
) ’3f TRUMAN GRABILL * APPFALS property located on the : FOR D.R. 3.510 D.R. 16

E/S of Rolling Road, 260Q"

E/s Rolling Rd, 2,600'N of May 12, 1982 Order for Appeal filed in Circuit Court for Baltimore County by

N. of Dogwood Road : BALTIMORE
IN THE MATTER OF THE * - s : COUNTY
PETITION FOR RE-CLASSIFICATION Pogwaod Road * Case No. R-82-80 2nd District dohn W. Hessian, I, E"'q" People’s C°“"“' f°" Baitimore CWn*Y.
OF BEFORE THE COUNTY BOARD OF . AT LAW .
TRUMAN GRABILL * LPPEALS x N N . . R . . . . John W. Hessian, Ill, Fiq., MQY 20, 1982 Certificate of Notice sent to all interested pnmes
. . * * * People's Counse! for Baltimore County, Misc. Docket No. 14 B
E/s Rolling R4, 2,600'N of , SUBPOENA Appellant May 19, 1982 Petition to accompany Order for Appeal flled in Curcunt Court for
Dogwood Road Case No. R-82-80 "—'“—‘—7 il Mo, Reg2ogo . Folio No. 148 . Baltimore Counry B o
. P : . . tie INO. h- . D
e xox « % x . . . . . . . . lease issue a Subpoena to the following named individual . File No. 82-M-143 | May 19, 19682 | Pehhon for Extensnon fTune to ﬂ!e Tronsa'lpt of Proceednngs
to b . ‘ H : z 3 z R : 2 3 . . . M - . . " : . Sy hs
SUBPOENA ® and appear before the County Board of Appeals on WEDNESDMY, L L July 1, 1982 Transcript of teshmony filed  ©

DECEMBER 9, 1981, at 10 a.m. at Roc;m 218, Courthouse, Towson, CERTIFIED COPIES OF PROCEEDINGS BEFORE THE

Please issue a Subpoena to the following named individual Maryland . . Petitioner's ExhibitA-qut ‘h""iﬂg property
Yland, to testify for the Petitioner: ZONING COMMISSIONER AND BOARD OF APPEALS :

to be and appear before the County Board of Appeals on WEDNESDAY, _ . - B I - Photo *"kﬂﬂ looking noﬂhen;t from Grabill
DECEMBER 9, 1981, at 10 a.m. at Room 218, Courthouse, Towson, H°n°1:"flble James T. Smith, Jr. OF BALT-lMQRE COUNTY g W SR
_ Councilman - Third District ) e B2- P"'Of fl dU% ial P k' |
Maryland, to testify for the Petitioner: Couaty Council of Baltimore County o of Incusirial For
. Court House TO THE HONORABLE, THE JUDGE OF SAID COURT: « "
TOWSOI}; b‘aryland 21204 - c ] lhu 6 Seflas Of beos
Honorable James T. Smith, Jr. And now come William T. Hackett, Leroy B. Spurri d Patricia Phi ' |
Councilman - Third Distrj'.ct ! 4 purrier, and Patricia Phipps, . " D) ~-D 3 - Series of Photos showmg townhouses
County Council of Baltimore County constituting the County Board of Appeals of Baltimore County, and in answer to the Order
Towson, Magyland 21204 ' . " E-Official zoning map, Balto. County
. Mary for Appeal directed against them in this case, herewith return the record of proceedings : “ N
: " F Officml zomng rmp, Balto, County
had in the above entitled matter, coaSlshng of the followi . S
ng certified copies or origi al - e L o
COST $ 5 00 . Ry P gin ol " = G Aeriul Map, dated 1977
S eONED / 3 /7 _ . 9},/ o K pcpers on fils in the office of the Zoning Department of Baltimore County: : . " l'I Do cument - Po ul Lee Engmeering Co
| NON EST...... . 15 . '// : ZONING ENTRIES FROM DOCKET OF ZONING COMMISSIONER » “ |- Lett to Mr. DiCic f
- NON SUNT._ ' 18 { ROBERT A. DiCICCO CF BALTIMORE COUNTY o070 e Biloeo fom Coum"m S"“ﬁ‘
: ‘ ' o 405 Central Avenue . "
L] i -
e COPY LEFT#_. . - 1€ ‘ | Towson, Maryland 21204 No. R-82-80 J - Tcpe vsed at Heanng
"' GHARLES H. HICKEY, R." : - ' ' 825-2000 ' s . | ' “ v K
: (:)': BALTIMORE COUNTY BERT A. DICICCO February 27, 1981  Petition of Truman Grabill, for reclassification from D.R. 5.5 to a ' Nov. & 1979 OP'""’“ f"o'“ Bd of "PP‘GI‘
- OF BALTIMO o ey Centi'al Set9 Attorney for Petitioner . -~ D.R. 16 zone, on property located on the east side of Rolling Road, . “
Towson, Maryland 21204 o 2600" north of Dogwood Road, 2nd District, filed L - Judge B“":h"““" Dec"“’"f JU'? ” 1580
. 825-2007 "
. - Mr. Sheriff: Order of William T. Hackett, Chairman, County Boord of Appeals, * M = Letter from Court of Special Appeals, | 1/19/1
Attorney for Petitioner directing advertisement and posting of property - date of hearing set " "

N - Mandate from Court of Special Appedls,

for Wednesday, December 9, 1981, at 10:00 A, M. N 19, 1980
ov.

Please issue the above summons.

- _ April 29, 1981 Comments of Baltimore County Zoning Advi Committee fil
Mr. Sheriff: QMM% E’ o 5 g ' nty <oning tsory Committee filed Feople's Counsel Exhibit 1A thru 1K = Series of Photos
Please issue the above summons. ne Holmen, Board of Appeals DR L November 19, 1981 Certificate of Publication in newspaper - filed . - ¢ 9.
So Recommended 1980 Comprehansive
./ @ = o ¢ [~ r~ _‘ . November 22, 1981 Certificate of Posting of property - fiied Zoning Map
T o o E . & - "
ne Hoimen, Board of Appeals ' ne e i December 9, 1981 At 10:00 A, M. hearing held on petitior. " . 2 - Balto, County Counci! Log, 3rd Distri=t,
’ ¢ Sa 2 page exhibit
[=0 g m
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. time the court reversed.

the Circuit Court for Baltimore County and two appeals
to this Court.

Pursuant to the 1976 Comprehensive Zoning Map
process, Grabill's property was zoned D.R. 5.5. Grabill
petitioned the Baltimore County Board of Appeals to re-
classify his tract to D.R. 16. The Board granted his
request November 16, 1979, and the Circuit Court for
Baltimore County affirmed July 11, 1979. The People's
Counsel for Baltimore County (People's Counsel) appealed
that decision to this Court. That appeal was dismissed
November 19, 1980 as moot because in the interim, the
Baltimore County Council considered Grabill's prop <ty as
a specific issue during the 1980 Comprehensive Zoning Map
process and reclassified it back to its original designa-
ticn of D.R.S5.5 after a visit to the site. Grabill again
petitioned the Board for reclassification to D.R.16
instead of D.R.5.5. The Board again reclassified and tlis
It is this second petition with
which we are concerned here.

The property itself is a 13.7 acre tract, with
a dwelling and farm building, originally cultivated as
farmland. It lies in the area east of Rolling Road and
north of Dogwood Road in Western Baltimore County, located

in the northwestern portion of a 100 acre quadrant zoned

D.R.5.5.

& L
10.

Arundel County v. Maryland National Bank, 32 Md. App. 437,

361 A.2d 134 (1976); Balt. Cty. Code §2-58.1(j). The bur-

den of demonstrating change or mistake is always upon the

applicant, Agneslane v. Lucas, 247 Md. 612, 233 A.2d 757

(1967), and that burder is an onerous cne. Cabin John Ltd,

v. Montgomery County, 259 Md. 661, 271 A.2d 174 (1970).

The applicant must present strong and convincing evidence
to overccme the strong presumption of correctness attached
to comprehensive zoning. Stratakis v. Beauchamp, 26& Md.
643, 304 A.2d 244 (1973).

B. Scope of Review

‘Maryland law dictates that where a legislative
body or board of county officials has granted a rezoning
of property, the question on judicial review is whether

or not such action is arbitrary and discriminatory or

fairly debatable. Trainer v. Lipchin, 269 Md. 667, 309

A.2d 471 (1973); Boyce v. Sembly, 25 Md. App. 43, 334 A.2d
137, (1975).

... It is not the function, duty
or right of a court to zone or
rezone, but only to determine
whether the legislative body

has properly applied the govern-
ing law to the facts. TIf there
is room for reasonable debate as
to whether the facts justify the
municipal legislature in decid-
ing the need for its enactment,
it mast be upheld. It is only
when there is no room for rea-
sonable debate, or a record
barren of supporting facts, that
the Court can declare the legisla-
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corner of Rolling and Dogwood Roads. People's Counsel
asse~ts contrary to Grabill that Security Square Mall, the

_two national! motel chains, the industrial office park and
the Quail Meadows Apartment complex are not close to the
subject property, each located approximately one mile from
the tract in question.

Both Grabill and People's Counsel agree that to
the west of the quadrant, separated by Rolling Road is a
substantial arza of apartment compie%es including the Kings-
wood Common Apartments, zoned D.R.16.

The basic issue before the County Board of Appeals
under the Petition for Reclassification was whether there
was error in the 1980 Comprehensive Zoning Map in designat-
ing the subject tract D.R.5.5.

The hearing before the Board took two full days
to complete. For purposes of this appeal, the testimony

and evidence before the Board can be summarized as follows:
Grabill produced testimony through expert witness
Paul Lee, who had prepared a development cost estimate
for public improvements for the theoretical maximum number
of units allowed under the D.R.5.5 classification. He
projected the cost to be $9,100, assuming the need to pro-
vide a sewer connection. Lee believed that this figure
coupled with building costs rendered the land infeasible
He added that

for low density residential development.

his estimate might be lower than the true costs if the

subject site was plagued with underground'rock as suspected.

L
i

12.

The issue before this Court is therefore
whether the trial court was clearly erroneous in revers-
ing the Board's ruling based on the express reasons stated
therein.

C. Mistake

Grabill asserts that the finding of mistake in
the 1980 Comprehensize Zoning MAp by the appeals board is
supported by substantial evidence rendering the conclusion
fairly debatable.

In Boyce v. Sembly, supra, the Court comprehen-

sively set forth the concept of mistake in zoning law and
judicial review of it:

It is presumed ... that at the time

of the adoption of the map the Coun-
cil had before it and did, in fact,
consider all of the relevant facts

and circumstances then existing.

Thus, in order to establish error
based upon a iailure to take exist-
ing facts or events reasonably for-
seeable of fruition into account,

it is necessary not only to show the
facts that existed at the time of

the comprehensive zoning but also
which, if any, of those facts were

not actually considered by the Coun-
cil ... Thus, unless there is proba-
tive evidence to show that there were
then existing facts which the Council,
in fact, failed to take 1nto account,
or subsequently occurring events
which the Council could not have taken
into accourt, the presumptlon oI vall-
dity accorded to comprehensive zoning
is not overcome and the gquestion of
error is not'fairly debatable.’

... (Emphasis supplied). 25 Md. App. at 51-52.
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public service development costs per unit for residential
development in Baltimore County averaged $8,000,

Hagan's testimony was corroborated by Robert
Morton of the Baltimore County Public Works Department,
who introduced figures of recent public works agreements
for subdivisions in Western Baltimore County.

ﬂichael Flanagan, Assistant Traffic Engineer,

presented evidence on the possible impact on the existing

road system in the area should reclassification be granted.

Finally, County Planner James Hoswell established
that based on his review of the sit. and its environs, the
1980 Comprehensive Map history, and the mix of uses in
the neighborhood, D.R.5.5 zcning was proper for the sub-
jec asite. He testified that while good planning theory
favored high density residential zomes as a buffer between
low density residential zones and commercial or industrial
zones, textbook models could rarely be achieved. Hoswell
also expressed concern that reclassification might trigger
a domino effect resulting in additional rezoning petitions
in the area. Referring ts the Council's consfderation of
the gite, the witness' review of the Planning Board and
Council's logs rebutted petitioner's contention that
the County Council, as a matter of policy, adheres to

prior Board of Appeals reclassification decisions, and

14,

tion of correctness accorded to comprehensive zoning.
There was unrebutted testimony by Paul Lee of the pre-
sence of underground rock, although such testimony cannot
be given much weight. The opinion or conclusion of an
expert or lay witness is not evidence strong or substantial
enough to show error in a comprehensive rezoning unless

the reasons given by the witness as the basis for his
opinion, or other supporting facts relied upon by him, are
themselves substantial and stroﬁg enough to do so. Strata-
kis v. Beauchamp, 268 Md. at 655, 304 A.2d at 250. Compare

Bonnie View Country Club v. Glass, 242 Md. 46, 217 A.2d

647 (1966) (Expert Engineer testified as to existence of
underground mine shafts after conducting several surveys
and performing excavation on subject site).

In addition, there was testimony that development

costs at D.R.5.5 were prohibitive inter alia because pro-

jects across the street from the Grabill property were
selling for substantially less than those proposed for
the subject site under the D.R.5.5 classification.
Grabill also offered testimony that the Council
may not have carefully considered relevant information
which existed at the time of the comprehensive zoning.
However, in order to establish the Council's failure,
there must be evidence to show that such information was

not, in fact, or could not have been taken into account
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The Circuit Court for Baltimore County reversed

CiiEbhE

the Board's decision. The trial court found that the

] Board had substituted its judgment of good planning for
that of the County Council by finding error when the

Council adopted the 1980 zoning map with Grabill's D.R

5.5 designation. The court held that there was no evidence

in the record to support a finding that the County Coun-

L} L)
1 cil’'s action amounted to a mistake that would warrant correc-

tion by reclassification:

; Just because there is a dispute
. with the Council's conclusion does

not constitute a showing of original
mistake.

THE LAW

I. Whgther the trial court erred in sub-
stituting its judgment for that of the
Board where the issue before the Board
was fairly debatable.

A. Cyclical Zoning

This second round of litigation was instituted
because Truman Grabill, as a property owner, contested
the 1980 Comprehensive Zoning Map promulgated by the

Baltimqre County Council. The Baltimore County Code,

Section 22-21(2) et seq. requires the Council to adopt
a4 county-wide zoning map every fourth year,

In Coppolino
V. County Board of Appeals of Baltimore Co., 23 Md. App.

358, 328 A.2d 55 (1974), this Court affirmed the presumption

T SOOGS0 g

e el e defey et e e SRR i s D L T

16.

II. Whether the D.R.5.5 zoning determina-
tion amounted to an unconstitutional
confiscation.

As a separate issue, Grabill alleges that it
was confiscatory to zome the subject tract D.R.5.5 be-
cause the property cannot reasonzoly be developed in
that classification.

The general rule in Maryland is that to find an
unconstitutional taking, the owner must affirmatively demon-
strate that the legislative or administrative determination
deprives him of all reasonable use of his property and that
it cannot be used feor any of the permitted uses in the
existing zone, Stratakis v. Beauchamp, 268 Md. at 643,
304 A.2d at 244 (1973). 1t is not enough for the property
owner to show that the zoning action results in substantial
loss or hardship. Mayor and City Council of Baltimore v.

Borinsky, 239 Md. 611, 622, 212 A.2d 508, 514 (1965).

Irn the case before us, the Board found that there

was no confiscation, noting that the property could be

developed under its present zone designation. The circuit

court affirmed this determination. Even if the recoxd

could have supported a finding of confiscation, the Board
did not so find. Our scope of review is limited to what
the Zoard did find. We hold that the trial court did not
err in reversing the Board's ruling based on the reasons

therein expressed.

JAN &1 )

[T NDURIPTAR ST il B S N S P W 4 e e i s mmasi e e . Came mewami o omv. emae o el et n

L T O S S PO

B T T T PIRTIRPE I

e

¢




el
-?i-".
L x
éﬂw’..\ &
R o~
17.

Under all the circumstances in this case, the
prasumption of validity accorded to the Council's compre-
hensive zoning decision was not overcome. Accordingly,
we shall affirm the judgment of the circuit court.

JUDGMENT AFFIRMED.
COSTS TO BE PAID BY APPELLANT.
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TRUAN GRABILL In the

Court of Appeals
of Maryland

)

PEOPLE'S COUNSEL FOR BALTIMORE COUNTY

Petition Docket No. 269

September Term, 198 4

(No. 801, September Term, 19 83
L Court of Special Appeals)

ORDER

Upon consideration of the petition for a writ of certiorari to the Court of
and the answer filed thereto,

Special Appeals/in the above entitled case, it is

ORDERED, by the Court of Appeals of Maryland, that the petition be, and

it is hereby, denied as there has been no showing that review by certiorari is desirable

and in the public interest.
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RECEVED porALS

/s/ Robert C. Murphy
Chief Judge

S

Date: Octoter 2, 1584
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Towson, Maryland
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BAl~ “AORE COUNTY, MARYLAND
OFFiL. OF FINANCE - REVENUE DIVISION
MISCELLANEOUS CASH RECEIPT

DATE 11/13/¢81 ACCOUNT 01-662
Amouufjjg- 00
RECEIED Robert A, CiCicco
on._EAling Fea for Cose #R-£2-87 {Crabill)
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(ourt of Appeals of Margland "
o PETITION DOCKET ~ RS

> i

{ No. _ 268 __ September Term, 19 _84_ T ¢ b t':'-"
: - "y
§ \ _“_ . _I'\."‘
; 3 - =z /;. .’..__ } ¥ :‘.’J
H E A aT - -1,» 4 .." ’
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9 | V. | Attorney for petitioner
E PEOPLE'S" CQUNSEL FOR LALTIMORE

ceUNn. f Peter Max Zimmerran, Esqg.
| Attorney for respondent

Date: june 12, 1934

T T

STATE oF MARYLAND, ss:

entitled case.

si

Receipt is h ' iti ]
p ereby acknowledged of a petitior: for writ of certiorari filed in the above
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BALTIMORE COUNTY ™ . R
OFFICE OF PLANNING G ZOKING December 3, 1981 :
TOWSON, MARYLAND 21204 P
494-3353 ;
WitliAM B HAMMOND
ZONING COMMISSIONER
Robert A. DiCicco, Esquire
> 08 W. Pennsylvania Avenue
Towson, Maryland 21204
RE: Petition for Re-classification :
E/s Rolling Rd., 2, 6 00' N of Dogwood Road
Truman Grabill - Petitioner
Case #R-82-80 Item #21 . §
Dear Mr. DiCicco: }
P
This is to advise you that $80.50 is due for advertising and }
posting of the above property. !
Please make check payable to Baltimore County, Maryland, and remit to
Karen Riegel, Room 113, County Office Building, Towson, Maryland 212 1

before the hearing.

R

.Z/_uly oura,/.//

/&r’,‘-—-g fo

WILLIAME. ORD
Zoning Commissioner

WEH:klr

14/148/82-M-143

CASE NO. AT LAY

Truman Grabill VS.

L.W. Hessian, People's Counsel

o

for Baltimore County

RECEIVED FROM THE COUNTY BOARD OF APPEALS - TRANSCRIPT,
CERTIFIED DOCUMENTS, EXHIBITS, AND BOARD'S ANSWER FILED

IN THE ABOVE ENTITLED CASE.

7 Clerk's Office

v

Date; July 6, 1982
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rrIITION FOR
RF-CLAKSIFICATEON
2nd DISTRICT

ZOMNING: Petlilon for Re-ciassifica-
tion

LOCATION: East side of Rulling
Road, 3,600 [set Norts of Dogwond

Road ;
DATE & TIME: Wednesday, DPe-:
cember §, 1961 a1 10:00 AM. 4
PUBLIC HEARING: Room 118,
Courthouse, Towson, Maryland

The County Board of Appesin for
Baltimore County, by authurity of
the Baltimore County Charter wil
Boll a public hearing: .
; Present Zoulngx. D.RES .
I Proposed Zoning: DR.1¢ T
* AH that parcsl « iand in the Beo-
pad Distric. of Ballimore County '

"\..‘;

of bexinning beinx northerly 2600
feet, more or less, along the centsf
lina of Roilieg Rosd frem its inter--
.= conter Hue of Dog--
wood Road thacwce leaving sald orhe
ter Jina of Dogwod Road the twe
following eourses and distances {1)
8 T4 dexrees B 356 feet, mors of
le-.nnd!l)ﬂltéasm\vliﬁ
fost, more or lema, (o intarpoct ihe
poutk iing of property recorded
amonx the tand records of Ba'tl
more Crunty in  Liber 5198-316,
thenoe bimding on the south prop-
erly line of the aforementioned
deed (1) 3 81 degrees 1§ minutes E
$C0 fcel, more of jesa, thence bind-

' ing on the three foliowing tourses
' and distances (4) N Db degrees 50
“minutes W 137 feet, mote or henn,

(5) N 05 dexrwes 10 minut-s w
‘r:!.‘lu-et.-meorlu-md 6) N O3
d=yrees 46 minutes E 718 feet,
more OF to Intarsect (he south

vale toad 11 [eet wide,
known o+ Hidey's Lana, thence

cember 9, 1981 at {000 4. M.
FPublie Hearing: Room 3%, Court-:
houss, Vo= on, Maryland ‘
Byw()rder of i
ILLIAM T. HA b
WILLIA CEETT. . i
Counly Board of Appeals i

of Baltimore Coun'y
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CERTIFICATE OF PUBLICATION

TOWSON, MD., _..____. Novorber-1g-----, 1983

THIS IS TO CERTIFY. that the annexed advertisement was
published in THE JEFFERSONIAN, a weekly newspaper printed
and published in Towson, Baltimore County, Md i iy
%k -one -sime---- SHEEOSHVA WEeks before the __ gyp

day of ____.
y Deeemper -------- . 19_9.1__, the gat publication
appearing on the _ ... 19th-.--- day of

----------- Norember--
19...81

F I ST s A ST E

I e Al i et T
3 J',‘_', Manager.

BRI L, G TN TN PUNT S TRy .
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TERATI IR N A T
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Truman Grabill ' o ' : . 3.
'Cese No. R=82-80 :

-

People's Counsel Exhibit 4 - Cycle Planning Board lL ow of
PetmOr

5- LeHer dated Oct. 3, 1980, {5 James

2nd District
Smith from Robert DiCicco nd Distric

Record of proceedings pursuant to which said Order was entered and

said Board acted are permanent records of the Zoning Departmen of Baltimore County, as arg

IN THE MATTER OF
, THE APPLICATION OF
TRUMAN GRABILL
SOR REZONING OF
property located on the
E/S of Rolling Road, 2600
N. of Dogwood Road

IN THE
CIRCUIT COURT

rOR

*9

BALTIMORE couuTy

Trumon Grabitl g7
SR Cose No, R-82-40

April. 29, 1982 Onr-r of COUnty Board of Apneals gron:ion the recless. iceflon from
' D.R, 5.5t0 D.R, 16 ﬁg’*j;- _ R
May 19, 1982 Order for Appeal filed in Circuit Court for Baitimore County by

John W. Hession, I, Esq., People's Counsel for Baltrmorc County

! AT LAW .
" . | _ John W, Hessian, lll, Esq., May 20, 1982 Certificae of Notice sent to all mteresfed purtles
A = Professional Resume of J. Carroll Hagan People's Counse! for Baltimore County, : Misc. Docket No. 14
Appellant Moy 12, 1982 Petition to accompany Order for Appeal hled in Circuit Court for

" " " 81 thru 5 - Public Works Agreements ) . Folio No. 148 Baltimore County
" u " . Fi'~ No, R~82-80

C- S:Leg:d Public Worls Agreement ’ : File No. 82-M-~143 May 19, 1982 Petition for Extension of Time to file Transcript of Proceedings

a st ‘ _ B
e I s e
. July 1, 1982 Tronscript of testimony filed
JUIY 6, 1982 Record of proceedmgsftled In fhe Circuit Court fOI' Baltimore CEDT'FIED COPIES OF PROCEEDINGS BEFORE THE
County

ZONING COMMISSIONER AND BOARD OF APPEALS

OF BALTIMORE COUNTY

the use district maps, and your respondents respectively suggest that It would be inconvenient

TO THE HONORABLE, THE JUDGE OF SAID COURT:

and inappropriate to file the same in this proceeding, but your respondents will produce any

and all such rules and regulations, together with the Zoning use district maps at the hearing

on this petition, or whenever directed to do so by this Court,

Respectfully submitted,

And now come William T. Hackett, Leroy B, Spurrier, and Patricia Phipp
constituting the County Board of Appeals of Baltimore County, and In answer to the Order
for Appeal directed against them in this case, herewith return the record of proceedings
had iy the above entitled matter, consisting of the following certified copies or original
papess on file in the office of the Zoning Department of Baltimcre County:

";"'; ZONING ENTRIES FROM DOCKET OF ZONING COMMISSIONER

OF BALTIMORE COUNTY

County Board of Appeals of Baltimore
County

s No. R-82-80

Robt, A. DiCicco, Esq.
J. W. Hessian, Esq.

April 29, 1981
N ovember 19,

IN THE MATTER OF

THE APPLICATION OF
TRUMAN GRABILL

FOR REZONING OF
property locuted on the
E/S of Rolling Road 2600"
N. of Dogwood Road!

2nd District

(3

IN THE

CIRCUIT COURT

FOR

BALTIMORE COUNTY

AT

LAW 454-3180

Misc, Docket Na, 14

Folio No. 148

File No. 82-M-143

. - - - - - - -
- L] - - Ll L - -

[ 13
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CERTIFICATE OF NOTICE

‘! - 3 l. s . T : K

PurSuant fo the prov lrlons of 'lule B-2(d) of the Maryland Rules of

Procedure, William T. Hackett, Leroy B. Spurrier, und Patricia Phipps, constituting People's Counsel
Court House
the County Board of Appeals of Baltimore County, have given notice by mail of the filing T::sron o}u:\d 21204
r L]
of the appeal to the representetive of every party to the proceeding before it; namely, Dear Me. Hession:

3 Trumun Grabrll 2601 N Rolllng Rd., Bolhmore, Md 21207, Petitioner; Robert A,

- DiCicco, Esq. , 405 Cehrra_l Ave., Towson, Md. 21204, Counsel for Petitioner; and

" John W. Hession, Esq., Court House, fowson, Md. 21204, People's Counsel for Baltimore

thirty days,

" County, a copy of which Notice Is attached hereto and prayed that it may be made g

part thereof

ne VHolmen
County Board of Appeals of Baltimore County

Pm. 230, Court House, To. 1son, Md, 21204]
Telephone 494-3180

wsrh Rule B-7 (a),

l HEREBY CERTIFY that a copy of the aforegomg Cernflcafe of Notice

. has been mculed to Tru-.mn Grabl 1, 2601 N. Rolling Rd., Balro., Md 21207 Petitioner;

RobertA DrCucco, Esq., 405 Central Ave., T owson, Md, 21204, Counsel for Petitioner;

and John W. Hessian, Esq., Court House, Towson, Md. 21204, People's Counsel for
Baltimere County, on this 20th _ day of May, 1982,

Encls.
rd

County Board of Appeals of Baltimore Count

The cost of the tronscripf, plus any other documenfs, mut be
poid in time to transmit the same to the Circuit Court not loter than thirty
days from the date of any petition you might file in court, in accordance

Enclosed is @ cory of the Certificate of Notice; also invoice
‘covering the cost of certified copies of necessary documents,

February 27, 1981  Petition of Truman Grabill, for reclassification from D.R. 5.5 to a

D.R. 16 zone, on property located on the east side of Rolling Road,
2600" north of Dogwood Road, 2nd District, filed

Order of William T. Hackeﬂ ‘Chairman, County Board of Appeals,
directing advertisement and posting of property = date of hearing set
for Wednesday, December 9, 1981, at 10:00 A. M.

Comments of Balhmere County Zomng Advisory Committee filed

1981 Cemfrcate of Pubhcahon in newspaper - filed

November 22, 1981 Cenificafe of Posting of property = filed

December 9, 1981 At 10:00 AM hearing held on petition

County BWaard of Apprals

Room 219, Court House
Towson, Marylond 21204

May 20, 1982

John W. Hession, HI, Esq.

Re: Cose No, R-82-80
Truman Grabill

In occordance with Rule 8-7 (a) of the Rules of Procedure of
the Court of Appesls of Maryland, the Counfy Board of Appeals is required
to submit the record of proceedings of the zoning appeal which you hove
taken to the Circuit Court for Baltimore County in the obove matter within

The cost of the tronseript of the record must be paid by you.
Ce:tified copies of any other documents necessary for the complehon of
the record must also be at your expense.

Very truly yours,

ﬂe Holmen, Secretary

[
Ty g S AT RS eI s L A T AT o RN e
R
1’4.

Petitioner's Exhibit A = Plat showing property

B 1 = Photo taken Iooking northeast from Grabill
property

. " B 2 = Photo of Industrial Park

v " C 1 thru 6 =~ Series of Photos

" " D 1 -~ D 3 - Series of Photos showing townhouses
" " E - Official zoning map, Balto. County

" " F = Official zoning map, Balto. Couaty

" " G - Aerial Map, daied 1977

H Document = Paul Lee Englneermg Co.

o I = Letter to Mr. CiCicco from Counculman Smrth

" . J = Tepe used at Hearing |

" " K=Nov. 6, 1979, Opinion. from Bd. of Appeuls

u v L~ Judge Buchanen Decns:en, JuIy i1, I‘?Bﬂ g -
" . M = Letter from Court of Specml Appeuls,”/li?/fo |
" " M

| : |  N-=- Mandote from Court of Specral Appeuls, :
‘ ' ' Nov. 19, 0930 ‘

People $ Counsel Exhnblr IA rhru 'IK Serres of Photos

Truman Grebill
Case No. R—B?—_BQ_

People s Counsel Exhubnt 4 - Cycle Planr.mg Board Rewew ef
' Petition

5 = Letter dated Oct. 3, 1980, to James
Smith from Robert DiCicco

" . * A - Professional Resume of J. Carroll Hagan §
" . " B 1 thru 5 ~ Public Works Agreements
L 2 n ~

C ~ Selected Public Works Agreement
and Cost

July 6, 1982 - Record of proceedmgs filed in the Cirevit Court for Boltimore
County ‘

Record of proceedings pursuant to which said Order was entered and
said Board acted are permanent records of the Zoning Department of Baltimore County, as org
the use district maps, and your respondents respectively suggest that it would be inconvenien
and i |nappropr|ufe to file the same in this proceeding, but your respondents will produce uny
and all such Jles and reguluhons, I‘ogether with the zoning use district maps at i'he I'ea'mg

on this petition, or whenever directed to do so by this Court.

Respectfully submitted,

County Board of Appeuls of Balhmore
Counfy

2 - Recommended 1980 Comprehenswe NN
Zoning Map : . .

3 « Balto. County Councll Log, 3rd Dnsrrfcr
2 page exhibit E

494-3189

County Board of Apprals
- i Room 219, Court House
£ 7 - Towson, Maryland 21204

May 20, 1982

R

Robert A. DiCicco, Esq. P
405 Central Ave. 5
Towson, Md, 21204 '

Re: Case No, R-82-80
Dear Mr. DiCicco: Truman Grabill

Notice is hereby given, in accordonce with the Rul es
of Procedure of the Court of Appeals of Maryiond, that on oppeal has
been token to the Circuit Court for Baltimore County from the decision
of the County Boord of Appeals rendered in the above matter,

Enclosed is a copy of the Certificate of Notice.

Very trulr yours,

k]
Jyde Holmen, Secretary

Encl, :
cc: Truman Grobill .
W. E. Hammond .
J. E. Dyer
N. Gerber
J. Hoswell
Board of Education

RE: PETITION FOR RECLASSIFICATION | IN THE Cik - oUR
E/$ Rolling Rd., 2600' N of CUIT COURT

Dogwood Rd., 2nd District t FOR BALTIMORE COUNTY

TRUMAN GRABILL, Petitioner ' AT LAW

: Misc. Docket No, {#{
1 Folio No, /?’{

File No, iﬂ?f}? ~ /407

Zoning Case No, R-82-30 {Item 21)

-

R EEE RN

ORDER FOR APPEAL

MR, CLERK:

Pleun note an oppeol to the C lrcui t Courl for Belnmofe County from tbe

: Opmron and Order of the County Board of Appeals of Baltimore Counry, under date of

April 29 1982 granting a zoning reclassification on the subject properry frorn D. R
5. SreD R. Iézone.

! Jo Hessian lll o
Deputy People's Counsel Pehglp/ Counselrfor Baltimore County

Rm. 223, Court House

Towson, Marylcrnd 2!204
494-2788

1 HEREBY CERTIFY thot on thrs_ﬁdey of Mny, 1982, Q eopy of the foregomg

 Order for Appaul was delwered fo the Admmisfmrive Secretury,

Counfy Boerd Ar Appools,

.« 200, Court Hoase, Towson, Murylond 2!204 end a copy was marled to RobenA

DiCicco, Esquire, 405 Central Avenue Towson, Mury.und 21204

L L
- oo '
AR~ - ‘ L
=R I X oS S , .
SiEo2 =52y - . '
w o | S : Peter Max Zimmerman
‘r': Ly Zae ’
—~ T Reu i
> .
9 3z ©
Received: c{éz,;ﬁ_/ /; f’ifr

Edith T, Eisenhart

Administrative Sscretary,
Board of Appeals of

Baltimore County

§
¥
i
}
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_ . -2~
R  RE: PETITION FOR RECLASSIFICATION - IN THE CIRCUIT COLRT - o : (gt | | RE: PETITION FOR RECLASSIFICATION | - ZIN THE cirunr courzr | L0 23
-4 E/S Rolling Rd., 2600 N of o ‘. - I HEREBY CERTIFY that on thi day of May, 1982, of th ' E/S Rolling Rd., 2500' Nof - L L B R R
l_)oglyoqdl Rd., 2nd District -~ B FOR BALT MORE COUNTY B - . o aron i < o. ye » @ copy o8 .e ' : - Dogwoed Rd,, 2'nd Dizirict o FOR BALTIMORE COUNTY IR o I | HEREBY CERTIFY that on this )? kday' of Mny, 1982, a copy of the
TRUMAN GRABlLL, Petiﬁoner ' Misc. Ddcker No. T ' : foregoing Petition on Appeal was delivered 1o the Adm.inistrative Secretary, County & ' | '

TRUMAN GRABILL, Petitioner AT LA,

P

foregoing Petition for Extension of Tlmc ta tlle Tenscript of Proceedings was served

'3 Board of Appeals, Rm. 200, Court H Towson, Maryland 21204; and a copy was
Zoning Case No, R-82-80 (ltem 21) Folio No. ¢ of Appedals, Bm. <L, Lourt Houss, lowson, Mary i PY

| Zoning Case No, R-82-80 (ltem 21) . Mise, Docket No. - | : on the Admmisrm ive Secretary, Coun!y Boasd of Appoals, Rm, 200, Court House,
File N _ mailed to Robert A, DiCicco, Esquire, 405 Central Avenve, Towson, Maryland 21204. 4 | _ : B
ile No,

_ | Folin No.
EENEEN] _

Towson, Maryland 21204; and o copy wus nailed to Robert A, DiCicco, Esquire,

. J.) ; H Z _ _ _ ' "~ File No. o ... 405 Central Avenue, Towson, Maryland 21204,
PETITION ON APPEAL __ | ! | (7 Mol cpmmoria

Peter Max Zimmerman ' : - o tirsrar oo o L

The People’s Counsel for Baltimore County, Protestant below and Appellant herein,

PETITION FOR EXTENSION OF TIMF TO FILE TRANSCRIPT OF PROCEEDINGS : | : / / ﬁt /La( Ligersa)so

7 /é N g . : . ' ' ' . Peter Max Zrmmermnn
,c A {/ - &Y * . ’ : o . .
Received: "/, 74, /- (,(...f.zrrlél»(z; - /Y/f‘.l ' . Y
‘ L le's C f
: Edith T, Eiserhort The People's Counsel for Baltimore Counts, Appellant herein, petitions this |
grounds upon which this Appeal is taken, viz; | ' Administrative Secretary, '

. ‘_ Board of Appsals of Court, pursuant to Maryland Rule B7(b), for an extension of time within which to file ' ' Received: &({/ szb,&‘f- //z_?
1. The record failed to support a finding of error in the Comprehensive Zoning ¥~ :

in compliance with Maryland Rule B~2(e), flles this Petition on Appeal setting forth the

i | Edith T,
Baltimore County W the transcript of proceedings before the Baltimore County Board of Appeals and in | ' Eisenhart
Map process. Baltimore County Code Section 2-58.1(J)(1). . : |

Administrative Secrernry,
Board of Appeals of
Boltimore County

support of this Petition states:
2, The record failea to show that the prospectlve reclossif ~ation was warranted,

| ' ' o Carol Ann Beresh, Court Reporter for the County Board of Appeals at the
Baltimore County Code Section 2-58. 1()(2). ' :

’

time of the nearing before said Board in the above-entitled case, has advised Appellant Acknowledged and Approved: (’ﬂ . .-/@1--1«_ /2
3. The decision of the Board of Appeals to reclassify the subject property was , Carol Alnn Beresh
. _ ' Official Reporter
prepare lhe rrunscrrpt of proceedmgs. 7 : : o ' R : . : " S

that because of a backlog of cases, she will need a thirty-day extension of time to
arbitrary, capricious, and not based on substantial and legally competent evidence. ‘

4, The Counly Councrl, in rhe course of the 1980 Comprehenswe Rezoning

_ | _ _ <5 R | - WHEREFORE Appellant pmys this Honomble Court to extend the hme for
process, placed an upproprlute zoning reclassification on the sul:nect property, and provided V ' | | . _

' | : . | .. filing the tronscrl .nhl Monday, July 'l9 1982
forita reaspnable use, ‘ | o _ | | | - | o | |

3. The Board of Appeals, in its finding of error, wrongfully substituted its "/‘/llﬂ ll) l’l.m-;,u,v\_
' John W, Hessian, Il .- -~ . :-
Poople s Counsel for Bulhmore Counrv

The- meum

.. Peter N‘nx Zimmesran
' Deputy Poople's Counsel -

. Rm, 223, Court House -
: - Towson, Mnrylund 21204
: j‘ 494-2188 ' ¥

: judgment for that of the Counry Council.

WHEREFORE Pehhoner prays thar rh. Order of rhe Board of Appeals dated Aprrl 29

f

INTY

“EEALS
£

i
%

. 1982 be reversed ond the D.R, 5.5 zomng classrfrouhon enacted by legislation be -

0

RECEIVED
BALTImOXE COUNTY
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BALTIMCRE

! T TRUMAN GRABILL - #r-82-80
IN THE MATTER BEFORE

OF THE APPLICATION

- fp-g9-
OF TRUMAN GRABILL COUNTY BOARD OF APPEALS TRUMAN GRABILL - fR-82-80
FOR REZONING OF

1 south of the subject site been extended to meet the ML-IM zoning line, thus crearing a
; property located on the OF 8 ;
RE: PETITION FOR RECLASSIFICATION IN THE CIRCUIT CLURT i E/S of Rolling Road 2600° ‘
E/S Rolling Rd., 2600' N of

Sl . - . ot f original : reasonable buffer or transition use area between the large industrial pork and the develop-
: N. of Dogwood Road BALTIMORE COUNTY The Board is weli aware of the presumption of the correctness of origina
Dogwood Rd., 2nd District FOR BALTIMCRE COUNTY 2nd District

No. R-82-80 ‘ zoning and of comprehensive zoning, and that strong evidence of error is required to make ‘r ment of single family homes to the south.
TRUMAN GRABILL, Petitioner AT LAW s g o

S » | ] the issue of mistake in comprehensive zoning debatable.  This property has twice by the Before this Board can grant the requested rezoning the Board must adjudge
Zoning Case No, R-82-80 (Item 21) Misc. Docket No, 4 :

OPINION _ Council been zoned D R, 5.5.  The Board ir: this case, as in many others, is required to error. in the Council's action,
Folie No. ' ' '

; - - - - - - - t

project irself into the reasoning of the County Council and either affirm or amend its
File No This case comes before the Board on a petition for reclassification of g 13.7 S

There is cleclrly no issue of conf' scohon as the property

could be developed within its presenf zomng. - uppears, however, thal' to sell

_ - decisions without knowledge of what information was available to the Council when its ‘ individual lots abutting o huge ndustrial Purk Wld be highly unl'kely. ' N° matter How
A _ acre tract of land from D,R. 5.7 to D.R. 16, in the Second Election District of Baltimore : = '

| . . _ _ decision wes moda. Surely all the teshmony and evidence produced for this Board' - . I oﬂ'roctwe an mdustrml park may be planned there e allowed by nght mony uses not
" ORDER . S e IR County.  The subject property is located on the east side of Rolling Road and directly N . |

e

S ' consideration in two l"ull doys ol" hearlng c.ould in no woy huve been available to the 1 _ ' conducwe to direct ubu‘ment wnth smg!e fomrly homes. | Teshmony produoed rndwufed
o abuts Security Industrial Park to the north, and lies wholly within a rather large parcel of ; '
Upon the foregoing Petition for Extension of Time to File Transcript of

.-\-..'

Council who had to consider literally hundreds and hundreds of pclrcels of land, high costs for cluster type development ot D.R. 5.5 zonmg, mdung this ophon iomewlmt
land zoned D.R. 5.5. ' By

Proceedingr, i is hereb}r ORDERED this _ _day of May, 1982, that the time

f The following facts were produced for this Board's consideration by direct : remofe. Teshmony mdrcared I'raff' icin thls area to bg heavy buf not excesslve, cmd fl'\crl'
Presentation of testimony and evidence in this case consumed two full days, =2 :

for ftl mg ln Courr the rmnscnpt of pro:udlnq; laelore 1he Board of Appeals is hereb,r

| : testimony and presented exhibits: - | i"re development of this pcrcel os D.R. 16 would hove some umpoct but would nof be over-
December 9, 1981 and January 7, 1982,  In addition, detailed Memorandums were _
_ extended unhl

& : 1. That the property abuts the large industrial pork known as . . whelmlng. As o matter of fact, development in thls orea, now underwuy cmd proposed
submitted for the Board's consideration from Petitoner's counsel and from People's Counsel e Security industrial Park containing some 280 acres zoned

_ . ML=IM, on its northern boundary. could well hasten proposed ruad improvements in the area.
of Baltimore County. In this Opinion the Board will not attempt to recap all of this S '

- Ll . '
Directly to the east and across Rolling Road there are two _ It should be noted herein that Petitioner's Memorandum quotes several legal
testimony but will allow the record to speak for itself. This is not the first time this complexes of townhouses and apartments totalling some

700 units on land zoned D.R. 16 '. decisions that support his pehflon for the zoning reclossrf‘cohon, ond People s Counsel's _'j
particular parcel has been an issve before this Board. In November, 1979, this request _ : |

| _ o - Development of the large parcel of D.R. 5.5 zoning is | | _ ! Memorundum quotes severol decrsiom thar supporl lns clmm hr demal of tl*e request
for reclossification was heard and granted by this Board,  This granting wos offirmed by : T " 1. . - either underway or proposed.  One subdivision called - '

| _ | - " "Hanng Woods® and conh:nmng twelve single family homes ' R ll a lust resort the Board wull refer to the moﬂo dlsployed in our oourhoom,
[n the meantime, however, _ : ~ hos been developed. - A tentative subdivision plon for |

. 226.4 units on 41.2 acres to be known os *Wallingford®
the subiect site was identified os a specific issue on the 1980 Comprehensive Map process, ' has been approved on D.R, 5.5 zoning, both parcels being

| - south of the subject site. be provided between lund being used os an mdustnol purk cmd land zaned for wlmt rs -
. (No. 3-2), and on August 4, 1980, the County Council retired the issue and retained the ; ' ' '

"-Recson is the
fhe Crrcuat Couri for Baltimore Counry on July ll 11980,

Life of rhe Law, and in the sub;ect cuse "Reuson drctores that s sorne trummonul use should :

the subject site, has just completed sale of her property

. . L - - » ~ zonedD.R.5.5.  The Board tokes note of the fact that
Court of Special Appeals wos dismissed, Therefore, the zoning on this parcel of land this parcel abuts the subject site but does not abut the

. . zoning on the subject parce! is in fact in error ond will so crder its reclcssiﬁcatian to t'he
: : industrial park.
was r.tained ot D.R. 5.5 on the 1976 Comprehensive Map process without being a specific ;

_ Mrs. Virginia Appleby, dbuﬂing neighbor to the south of o " norlmlly considered srmle furmly resrdenhal use on ungle lofs.
D.R. 3.5 classification.  When the Council took this action, the appeal pending in the : ' o " -

Fer all of these reusom, tlﬁe Board is of the Opmion tl'-ct the D R 5 5

; i Mr. Crabill, property owner, testified that this parcel has | ; requested D.2. 16 zoning,
| issue, was petitioned for and denied D.R. 16 zoning by the Zoning Commissioner, then on long been on the market but not one single offer ixas been _ | ORDER
£ forthcoming for this D.R. 5.5 parcel cbutting the industrial —
appeal to the County Board of Appeals was granted D.R. 16 which was affirmed by the ; park, ‘

For the reasons set forth in the aforegoing Opinion, it is this 29th
Circuit Court, and then retired as a specific issue on the 1980 Comprehensive Map process

day
There was testimony presented which indicated that to grant D.R. 16 to this

: . of April , 1982, by the County Soord of Appeals, ORDERED that the reclassification
The Board mentions all of these proceedings to emphasize that this : . et bt . . ing is better
parcel clone could have a domino effect in this arca and that this type zoning is bette:

as D.R. 5.5 zoning.

| parcel is no stranger to all of the parties involved.

| accomplished comprekensively.  The Board could not agree more, The Bsard

seriously questions what the Council's reaction would have been had tha zoning line on §he
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TRUMAN GRABILL - #R-82-80

from D.R. 5.5 to D.R, 16 petitioned for, be and the same is hereby GRANTED.
Any appeal from this decision must be in accordance with Rules B-1 thru

B~12 of the Maryland Rules of Procedure.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

Vil T Nachi$t

William T. Hockett, Chairman

Patricia Phipps 7%

PUBLIC SLRVICE SALES PRICE
PROJECT DEVELOPMENT COSTS (approx)
A $8,700.00 per unit $80,000.00
B $6,589.00 per unit $65,n00.00
C $7,998.00 per unit $65,000.00
D $7,224.00 per unit $70,000.00

Applying Hagan's figures to the subject site, at the least,
the Petitioner could anticipate that even with an $8,000.00 per
unit development cost, his unit salesprice would have to be
$65,000.00 or $25,000.00 more than the market price as established
Ly the townhouses across the strect from the site.

The Petitioner's real estate expert witness, Frederick P.
Klaus, testified that the County Council committed error when it
failed to consider that the site could not be used for residential
development at D.R. 5.5 because of the factors outlined by Mr. Lee.

He also assigned error to the Council's action because it
failed to consider the fact that the Board of Appeals had re-clas-
sified the property D.R. 16 after extensive hearing and that the
Board's decision had been affirmed by the Circuit Court.

In support of this conclusioun, the Petitioner introduced an
Octobeyr 7, 1980 letter from the Second District Counci’man, Peti-
tioner's Exhibit I, sent to Petitioner's attorney in response to
Petitiorner's October 3, 1980 complaint (See People's Counscl's
Exhibit 5 introduced at December 9, hearing) that the Council had
retired the issue without giving consideration to the affirmance
of the Board of Appeals decision by Judge Buchanan.

It is clear from the Councilman’'s response that he only con-
sidered the Planning Staff and Planning Board recommendations and
was not aware of Circuit Court's action. It should be noted that
People's counsel witness, James Hoswell of the Planning Staff,

confirmed that the only official written informetion about the

Board of Appeals action was in the Council Log (People's Couns-~1's

[4]
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BEFORE 1HE

IN THE MATTER OF THE
COUNTY BOARD OF APPEALS

PETITION FOR RE-CLASSIFICATION

OF
TRUMAN GRABILL *
E/s Rolling Road *
2,600' N of Dogwood Road Case No. R-82-80
® ] * * # * * *

* * * *

PETITIONER'S MEMORANDUM

Statement of Case

This is Petitioner's Memorandum of law in support of his re-
quest for charge of zoning to D.R. 16 of a 13.7 acre tract of land
in the Second Electioh District of Baltimore County, zoned D.R. 5.5,
but sandwiched between a fully developed 280-acre Industrial Park

and a 700-unit D.R. 16 upartment complex.

Question Presented

Whether the Baltimore County Council committed error when it
adopted the 1980 Comprehensive Zoning Map and classified the sub-

ject property D.R. 5.5.

Statement of Facts

The Petitioner is no stranger to this Board. On November 6,

1979 this Board acted on the identical request of Petitioner and
changed the zoning of the subject property from D.R. 5.5 to D.R. 16.
Although the Board's decision was upheld by the Circuit Court for
Raltimore County and also not reversed by the Court of Special
Appeals, nevertheless, the County Council, in adopting the 1980
Comprehensive Zoning Maps, failed to properly consider the psoard's
action, and the subsequent court affirmance but classified the pro-
perty D.R. 5.5.

In the first day of hearings before the board, December 9,

1981, the Petitioner exhibited a brief vidco tape of the site and

Exhibit 3, December 9, 1881 hearing) which contained no reference
that the case had beeu affirmed by Judge Buchanan. On cross-
examination, Mr. Hoswell admitted that although he accompanied
the councilman on the bus tour of July 15, 1980, he did not ad-
vise the councilman that the Circuit Court had affirmed the Board
of Appeals decision.

The Petitioner, Truman Grabill, a farmer, testified that his
family had owned the property for over 30 years and had used the
land for farming. He said thct farming was no longer possible
on the site because of the lack of available farm labor; the in-
creased distance from farm markets which have moved; the small
size of the acreage; and the loss of other farmland in the vicinity
caused by Jevelopment and urban sprawl. Furthermore, the site was
no longer suitable as a single family residence because the high
density residential development and the industrial park.

Appearing in favor of the Petitioner was Mrs. Virginia Appleby,
the owner of a tract of land several hundred fect south of the sub-
ject tract.

There were no protestants to the granting of this application.

The only party to present testimony was the People's Counsel.
Its first witness was Mr. Hagan, whose testimony; has been discussed
above, was supportive of the Petitioner. Also called was Robert
M.rton from the Public Works Department who introduced figures re-
lating to county development costs. Illis testimony can be charac-
terized as an elaboration of the testimony of Paul Lee and J. Carroll
Hagan,

Richard Tlanigan, traffic expert testified regarding the amount
of trips expected to be generated if the site was zoned D.R. 16.

There was no testimony from this witness that such an increase
would cause a hazard or otherwise unduly impact on the traffic con-
ditions in the neighborhood. 1In fact he testified, in response to

People's Counsel inquiry that the impact on the Beltway traffic at

Security of the trips genecrated by the proposed zoning change at

{51
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its environment, Exhibii J. The site wus also detailed for the

Board in map Exhibits E, F, and G; color photograph Exhibits B
and C collectively; and in Exhibit A, Plat wrepared for the
zoning applica’ .on by expert witness, Paul Lee.

In brief, the site was described as bounded on the north and
cast by the 280-acre Security Industrial Park with such industries
or employers as the Baltimore Gas and Electric Co., the F.B.I.,
Barre International Corporation, C § P Telephone Co., Eastman Ko-
dak, MCEEA, and a host of office *tenants at The Rutherford Plaza

Office Center. Several thousand yards to the south is the Security

Square Mall, a major regional shopping center with four major
national retailers and a host of specialty stores. Also, there are
two national motel chains, another S5-acre industrial office park
with numerous tenants and an extensive apartment complex, Quail
Meadows.

L. the west. directly opposite the site, are two townhouse
apartment complexes, Heraldry Square and Kingswood Common, totaling

approximately 700 units. Some of the units are individually owned

townhouses selling at approximately $39,000.00 - $41,000.00.

Mr. Lee testified that the property was serviced by, or had
available to i .dequate roads, public transportation, schools and
other public services. In his opinion D.R. 5.5 was an improper
zone for the site because present zoning regulations, topography
and development costs rendered the land impossible for residential
development for anything less than D.R. 16 density. iie added that
even though B.C.ZR regulations 1 BOl.1 A-C permitted other uses
such as farming, churches, hospitals. schools, grave yards, etc.,
none of those uses were possible on the site.

In support of his opinion he prepared a development cost esti-

mate for public improvements for the theoretical maximum number of

units allowed under the D.R. 5.5 zone. Ilis estimate, Exhibit H,

revealed that the average cost per unit for the public improvements

only, excluding land costs, building and sales costs, was approxi-

r»i

the site would be inconsequential.

James Hoswell testified regarding the wisdom of the D.R. 5.5
classification. lle told the Board good planning theory favored
high density residential zones as a buffer between low density
D.R. 5.5 residential zones, and commercial or industrial zones
such as Security Industrial Park. However he stated that '"we live
in an imperfect world" and that textbook models could not always
be achieved. The main reason he ascribed as to why the zoning
should remain unchanged was because a re-classification might pre-
cipitate increases in intensity of development in the area.

Mr. Hoswell failed to point out, however, that increased de-
velopment would be harmful or detrimental to the neighborhood.

In short, there was no testimony that re-classification of

the site from D.R. 5.5 to D.R. 16 would be detrimental tc the

health, safety, or welfare of the neighborhood.

Argument

THE COUNTY COUNCIL COMMITVED ERROR WHEN IT ZONED THE SUBJECT

PROPERTY D.R. 5.5 INSTEAD OF D.R. 16.

In the landmark case of Wakefield vs. Kraft, 202 Md. 136

{1953), the Court of Appeals announced the legal test to be ap-

plied in re-zouing cases that

“_ . . in order to justify a change in zoning.
it must appear, therefore, that either there
was a mistake in the original zoning or that
the character of the neighborhood was changed
to an extent which justified the amendatory

action."

In Jobar Corporation vs, Rodgers Forge Community Association,

236 Md. 106, 202 A.2d 612 (1964), the Couit of Appcals upheld
the Board's decision to rzzone six acres on Stevenson Lane 1,000
feet west of York Road which was bounded on north by 400-acre

tract of extensive hospital development (Sheppard-Pratt § Greater

[l

A R ATIMETORS r et

o

i

PR )

o et s it

mately $9,100.00 per unit. He added, that in all probability, his

estimate would be lower than actual cost because, (a) based upon

his previous experience as the Decvelopmental Engineer for Security
Industrial Park, excavation at that site was plagued with under-
ground tock, therefore, in all probability the Grabill site would
face the same plight, and be subject to increased excavation costs;
(b) the developer would have to pay for the extension of acquisi-
tion of rights-of-way for sewer and storm drains to the site, ap-
proximately 2,100 feet, thereby adding additional cost.

| It was his expert opinion it was not possible to acquire the
land, build and sell a townhouse on the site for $40,000.00 if
the development costs, alone, were $9,100.00 per unit. However,
if the density was increased to D.R. 16, the per unit development
cost would b~ substantially reduced, because development would
be spread over ﬁbre lots. This would reduce the projected salcs
price of any townhouse development, and bring it in line with the
market.

Support for Mr. Lee's testimony came from the People's Counsel
expert witness, J. Carroll Hagan, an engineer involved in land
development. Mr. Hagan said that he was asked to review Mr. Lee's
public costs development estimate, Exhibit H, and found that it
was a reasonable estimate. He testified that based upon fcur of
his current projects in Baltimore County, public services develop-
ment costs for townhouse projects averaged $8,000.00 per unit.

In his cpinion Paul Lee's $9,100.00 per unit figure was not un-
reasonable.

The People's Counsel witness also gave support to Petitioner's
claim that the high land development cost prevented development
of the land for townhouses in the market range of $40,000.00. Ac-

cording to Hagan, his example townhouse developwents had develop-

ment costs and sales prices as follows:

{3]
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Medical Center); on west by extensive row-home develop-

east by sharp slope to siream bevond

Baltimore

ment of Rodgers Forge; on

s older residential subdivision of Y
from R. © (individual

which wa orktown; on south by

Stevenson Lane and more Rodgers Forge;

o R.A. Apartment zone because of change in the neighbor-

houses) t
In support of reclassi-

hood and mistake in the original zoning.

1
fication, the Court approved the proponents' cxpert land planner’'s
testimony: that the council erred in failing to consider need for
additional apartments in the area; in faiiing to consider impact

of development of Sheppard-Pratt Hospital compleXx; that in view
of the topography, reasonable economic use of the property was

deni- 1 by R. 6 zone, which testimony support 2a finding of zrror.

In Board vs. Oak Hill Farms, Inc., 232 Md. 274, 192 A.2d

rezone 21l-acre zonec¢ medium den-

61 (1965), jnvolving request to

i i ; north
sity to high density apartment zone, the site was bounded on

developed, the south by medium

and east by general commercially
the

density residential, and the west by land zoned high density;

Court reversed 3 denial of rezoning because evidence showed there

was error: in failing to consider the need for apartments genera-
ted by the adjacent land used for commercial; in failing to consider

that topography of land made it impractical if not impossible of

developing the 1and at the current zone. The Court also pointed

out that the Protestants’ wrationalizations" failed to rebut fac-

tual testimony presented by Petitioner.

In Overton VS. Roard, 225 Md. 212, 170 A.24 172 (1961) where

subiect site of 40 acres was bounded by property ~oned detached

~~sidential on east: commercial on south; rural residential on

and the zoning request was

J that there Lhad been ¢rror in

ensity from
north and west, to low d y

rural residential, the Couart foun

the original zoning because evidence showed that topography and

drainage made land unstitable for use as detached dwellings but

nsity residential was the best feasible use.

242 Md. 16, 217 A.2d 564, the

that low de

In Dill vs. Johar_CorporatigEJ

(71
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Court affirmed a reclassification of a five-acre tract from resi-
dential to business based upon error, where evidence showed: that
the land on the north, south, and east of property was zoned com-
mercial; that an expert land planner established that council
erred in not recognizing incompatibility of the current zone with
surrounding land use; that the land was unsuitable for residential "
or office use,

Likewise, in the case at bar, the subject property is flanked
by intensive and substantial high density residential development
directly across the street and a major 280-acre industrial office
complek behind it, A recognized expert engineer and rcaltor
have established that there was error in the original zoning because:

A. The Council failed to consider the iupact of The Security
Square Mall, one of Baltimore County's largest regional shopping
centers, the new industrial and business major development at
Rolling Road and Security Boulevard and The Security Industrial
Park as creating a need for more apartment land.

B. The Council failed to consider that the developing road
pattern through the industrial park would relieve Rolling Road
traffic and that the subject site offered a connecting route for
same.

C. The Council did not corsider that this site, beccuse of
high development costs, could not be used for current zomne.

p. The County Council was unaware that the Circuit Court
for Baltimore County had reviewed the proceedings of the fully
developed Board of Appeals hearing in this matter and affirmed
the Board. | |

E. Because the County Councii retired the matter as an issue
prematurely, it was not aware that at the time its map legislation
took effect the Petitioner had a final unappnealable grant of D.R.
16 zoning.

In contrast to the factual evidence of the Petitioner is the

testimony of Planning Department witness that although a grant of

g

RE: PETITION FOR RECLASSIFICATION
from D.R, 5.5 to D.R. 16 Zone

E/S Rolling Rd., 2600' N of D
. a
Rd., 2nd Disfriér oomes

.

BEFORE THE COUNTY BOARD OF APPEALS

.

CF BALTIMORE COUNTY

- Case No, R-82-80 (item 21, Cycle 1, 1981)

* s a8
s a

TRUMAN GRAB| LL, Petitioner

MEMORANDUM OF PEOPLE'S COUNSEL

. BACKGROUND

The Planning Board gnd County Council considered the sublect property as a

specific issue (No. 3-2) during the 1980 Comprehensive Zoning Map process. The

recommended 1980 Comprehensive Zoning Map, adopted March 20, 1980 by the Planning

Board, identified the Petitioner's request for D.R. 16 zoning, and the Planning Staff and

o L] -
Planning Board recommendation of DR, 5,5. The County Council, upon review of the

matter, and a site visit on July 15, 1980, agreed with the Board recommendation and

retired the issue on Avgust 4, 1980.
The properl‘y was the subject of a previous petition requesting D.R. 6 zoning

in .1978, cha”enging the 1976 Comprehensive Map. Contrary to Petitioner's contentio
. . n’

. h ' - -
owever, the request was not identical, In ;976, the property ha. not been identified as

a specific issue before the County Council. Moreover, the D.R. 5.5 classification at that

time i identi iti
wu{lgrspl:]ect to residential transition area restrictions, not applicable to D.R. 14 which
. . r

- were modified by Bill No, 124-81, amending Section 101,18, of the Baltimore County

Zoning Regulations to include similar coverage of DR, 16, An additional difference |
is

the establishment of the Hanna Woods Subdivision on nearby land zoned D.R. 5.5 os well
R. 5.5, e

as the progress of the nearby “Walling¥ord " development to public works agraement

The prior request for reclassification was denjed by the Zoning Commissioner

on September 21, 197P, granted by the County Board of Appeals on November 6, 1979
r r

and affirmed by the Cireuit Court for Bal timore County on July 11, 1979 fetiowing which
R , fel ic

an appeal was noted to the Court of Special Appeals by the Peaple's Counsei Contrury ;
L] 10

Petitioner's implicati i
yplication, the Court of Special Appeals took no suhstansive action on ihe

f
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D.R. 16 zoning might be proper planning, he was not in favor
because it might open the door to increased land use. But no
witness testified that such a result would be bad for the com-

munity,

Applying the test set forth in Wakefield and against the

factually congruity of the 0Oak Hill, Overton, Rodgers Forge, and
Lill _uses it is clear that the Petitioner has presented suffi-
cient evidence to overcome the presumption of validity in the
original zoning and has established that the Council committed

error in failing to zone this site D.R. 16.
II
THE ZONING OF THIS SITE D.R. 5.5 IS CONFISCATORY

The legal principles applicable to the taking of private
property without payment of just compensation by zoning action

have been set out by the Court of Appeals in Mayor vs. Borinsky,

239 Md. 611, 622; 212 A.2d 508, 514 (1965):

“"The legal principles whose application deter-
mines whether or not the restrictions imposed by
the zoning action on the property involved are an un-
constitutional taking are well established. 1If the
owner affirmatively demonstrates that the legislative
or administrative determination deprives him of all
beneficial use of the property, the action will be
held unconstitutional. But the restrictions imposed
must be such that the propuerty cannot be used for any
reasonable purpose. It is not enough for the property
owners to show that the zoning action results in sub-
stantial loss or hardship."”

In Baltimore vs. Cohn, 204 Md. 523, 162 A.2d 447 where pro-

perty had been zoned residential but evidence established that
the tract was adaptable only for commercial or industrial pur-

poses, zoning was arbitrary and unreasonable and deprived owner of

property without due process of law, Cf. Dill vs. Jobar Co.,

supra.

In this case Mr. Paul Lee, an acknowledged cngineering and
zoning expert gave unrebutted testimony (which was supported by

the People's Counsel expert) that because of the current zoning

[9]
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matter, Rather, when the adoption of the 1930 Comprehensive Map rendered the casa
moot, the People's Counsel terminatad the appea! because no longer necessary,

| During the 1980 Comprehensive Map process, the County Council was aware
of the prior grant of D.R, .4 zoning by the County Board of Appeals, as reflected by
the Planning Board recommended map log of icsyes. That log also indicated the pendency
of the matter in Circuit Court, Contrary also to the Petitioner's contention, the County
Council was presumably aware also, by the time it retired the issue, that the Circuit
Court had affirmed the reclassification. There is no specific evidence to the contrary,

In other words, in contrast with the 1975 Map process, the County Council
focused on the subject property as a specific issue, was familiar with the prior litigation,
and made a well-considered decision to designate the zoning as D.R. 5.5. The prior
litigation in any event itself was inconclusive because rendered moot before any decision
by the Court of Spacial Appeals, The restrictions on land yse in the D.R. 5.5 classification
were further modified by Bill No, 124-81, Accordingly, the Boord of Appeals now faces
a petition quite different from the one it granted in 1979, This underlines the need of the
Board of Appeals to take a fresh look at the case, which in any event is required because
the 1980 Map process stands on |1 own and supersedes any consideration of prior
litigation,

il. DESCRIPTION OF THE PROPERTY AND NEIGHBORHOOD

The subject 13.7 acre tract, with a dwelling and farm buildings, lies in a
quadrant of approximately 100 acres all zoned D.R. 5.5, in the area east of Rolling Road
and north of Dogwood Road in Wastern Baltimore County. The tract jtself is in the
northwestern portion of this quadrant, fronting on Rolling Road,

The area zoned D.R. 5.5 to the south is largely vacant, witl; the exception
of an existing elementary school and Our Lady of Perpetual Help Church on the north
side of Dogwood Rood, and o new suhdivision of 12 single family homes, called Hanna
Woods. County records alsc indicaie an uppros >d iertative subdivision plan and public

works agreement for the "Wallingford" deve!~nmant cownprising 226.6 nits, on 41,2 acres
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regulations and development tules the site could only produce as
a theo- ctical maximum 75 units or lots and that the cost of land
development for them was $9,100.00 per lot; and when the cost of
building alone was added, it was clear that such a development
would be a loss situation. More importantly, however, he allowed
as how the development costs would probably be higher because of
rocky terrain and additional costs for sewer easements. Based

on the current market for townhouses in the area, approximately
$40,000.00, the conclusion was inescapable that the property could
not reasonably be developed at D.R. 5.5.

Not only was there unrebutted evidence that the property
could not be developed for residential use under D.R. 5.5 but
there was unrebutted testimony from experts that ancillary uses
such as farming, funeral homes, ctc. whether permitted by right
or specific exception couid not reasonably bec¢ made at this site.

Cf., Coppolino vs. Board, 23 Md. App. 35y, 328 A.2d 55 (1974).

In light of this overwhelming testimony establishing the
confiscatory nature of the zoning, based upon strong factual basis
and evi. ice, to which not even a scintilla of testimony was of-
fered in rebuttal, it is clear that the Petitioner established that
the property cannot be used for any reasonable purpose and there-

fore the zoning of D.R. 5.5 must be regarded as confiscatoiy.

Respectfully submitted,

ROBERT A. DiCICCO
405 Central Avenue
Towson, MD 21204

825-2000

f101
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located at the northeast corner of Rolling and Dogwood Roads,

There are se'eral homes immediately to the north of the site, and the
neighborhood generally to the north indicotes a mix of townhouse, apartment, and
single family development on land zoned residential, To the east of the quadrant,

and hooking imegilark: arotnd t2 the north lies a portion of the Security Industrial

and Office Development located on land zoned ML-IM, West of the quadrant,
separated by Rolling Road, is a substantial area zoned D,R. 16 including the Kingswood
Common Apartments.

The Petitioner's description of the neighborhood is misleading because it
omits completely the substantial areas zoned D.R. 3.5, the existing homes and residentiol
subdivisions, and the plans in progress for development on land zoned D,R. 5.5. Tie
Petitioner also misleads the Board by implying that the Security Square Mall, two national
motel chains, a 55 acre industrial office park, ond an extensive apartment complex,
"Quail Meadows", are close to the subject property. The true distances of these sites
to the south are:

Security Square Mall = more than ona mile;

Holiday Inn and Ramada Inn - 1.3 miles;

Rolling Industrial Park - more than 9/10 of a mile; and

Quail Meadows = more than 3/4 of a mile,

Ctherwise stated, the immediate neighborhood contains primarily a mix of residentially zoneZ
land both developed and vacant, as well as the Security Industrial Purk. The County Council
was well aware of the area a.1d chose to refain the quadrant in which the subject site is
locuted as D,R, 5.5,

M. PUBLIC SERVICES, TOPOGRAPHY, GEOLL3Y

Michael Flanigan, Assistant Troffic Engineer, report=1 in his Zoning Advisory

Committee comment that:
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I HEREBY CERTIFY that on this ]771 day of February, 1982,

a copy of the foregoing Petitioner's Memcrandum was mailed to:

People's Counsel, 400 Washington Avenue, Towson, MD 21204.

-

v
RCBERT A. DiCICCO
405 Central Avenue
Towson, MD 21204

825-2000

Attorney for the Petitioner
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"The existing road system and the proposed improvements

cannot be expected to adequately accomodate the dev-

elopment taking place with existing zoning in the area.

A higher class of zoning con only add to the problem. *

While Flanigon acknowledged that there are presently no failing inters?cﬁons in -the
immediate neighborhood and that the subject re%oning might not be consid?red major,
it is apparent that it would place on additional burden on the system,

Petitioner relies on the potential construction of Lord Baltimore Drive to
relieve the situation, particularly on Rolling Road, but there is no evidence that this
road will be completed orior to the 1984 Zoning Maps. Moreover, there is no evidence
to show that the County Counci! was unfamilior wirh the traffic situation.

As to public sewer, the evidence showed the nearest public sewer to lie under
Dogwood Road, ot a distonce of approximately 2100" from the site. It would be anticipated
that the developer would connect into the public sewer whether under D.R. 5.5 or D.R. 16
zoning, The cost of connection would depend on the seql;énoe of development, given the
evidence of plans in progress on the “Wallingford" development, Development there would
bring the sewer line in close proximity to the subject site,

The Petitioner generally conceded that edequate public facilities exist to
service the site, whether developed as D.R. 5.5 or D.R. 16, Petitioner suggests that, uccord-
ing to the testimony of Paul Lee, the present zoning regulations and topography would render
the land impossible to develop at D.R, 5.5, but there is no evidence to support this. The
Petitioner also speculated as to the presence of rock on the site but therae is no evidence
in Lee's testimony specifically to support this or to indicate that any development in the
area was prevented or unreasonably obstructzd by subsurface conditions.

Once again, there was no evidence that the County Council was unfamiliar

with the condition of the site and, given the prior reclassification petition, was presum=

ably cware of ali of Petitioner’ contentions.
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IV. DEVELOPMENT COSTS

A considerable amount of testimony focused on development costs and their
effect on the potential for development. For the Petitioner, Paul Lee estimatec the cost
for public improvements at approximately $2100 per unit. This assumed the need to provide
the full 2100' sewer connection, including acquisition of rights-of-way for sewer and storm
drains (Petitioner in his memorandum doublecounts the rights-of-way costs which are
clearly included in Lee's estimate). Lee also testified that if the sewer extension costs
were excluded, the average public utility cost of each unit would be approximately
$7300. Contrary to Petitioner's contention, Lee did not testify that it was impossible
to develop under D,R. 5.5 zoning with a sale price of $40,000 per unit. No: did he
state that D.R, 16 zoning would be necessary to accomodate the costs, His testimony
was limited to a compilation of estimated ccsts,

Petitioner relied on the recl estate expertise of Frederick Klaus, who, based
on his experience, simply stated that the development costs at D.” 5.5, whether $9100
or $7300 per unit were so high as to prevent feasible marketing. He opined that normal
per unit development cost was approximately $3500. On close examination, he refused to
testify to any profit margin assumed or to any specific detailed cost budget or revenue
analysis.,

J. Carroll Hagen, an experienced engineer  and consultant i3 land develop-
ment, for the People’s Counsel, testified that public services development costs per unit
for residential development in Balfimore County averaged $8000. He reviewed Paul Lee's
item-by-item estimates and found they were generally reasonable. He noted, of course,
that residential development normally awaits the availability of public utilities at the
site boundary. |t therefore appeared, based on Hagen's testimony, that the estimated
development costs for Petitioner, whether $2100 or $7300 per unit, were in line with

development around the County.

Hogen's testimony was further corroborated by Robert Morton, who described the

present lot costs of residential development in Western Baltimore County by referring to recent

public works agreements For subdivisions identified on People's Counsel's Exhibit "C".

IX, ARGUMENT

Turning to the important applicable zoning principles, "...perhaps none is more
ridimentary than the strong presumption of the correctness of original zoning and of compre-

hensive rezoning." Otherwise stated, ".,.strong evidence of error is ‘equired to make the

issue of mistake in comprehensive zoning fairly debatable and unless such strong evidence
is presented by the appliccnt, the cction of the Board in gronting a reclassification is

arbitrary and aapricious." Boyes v. Sembly, 25 Md, App. 43, 334 A.2d 137 (1975).

Moreover, a; the issue of confisecation is often interrelq‘ed with mistake, it

need be stated that,

“Applicant must show that he has been deprived of all
reasonoble use of his property and that it cannot be

used for any of the permitted uses in the existing zone,"
Stratakis v. Beauchamp, 248 Md. 643, 304 A.2d 244 (1973).

In the present case, the apglicant quite simply failed to meet the burden to present
evidence that the Comprehensive Map ignored specific facts material to the zoning,
failed to take undisputed facts into consideration, or caused a deprivation of al]

reasonable use of the property.

The recent decision in Howard County v. Dorsey (Court of Appeals, No. 73,

September Term, 1980) is in point, There, the Pefitionar contended the property unsuitable

for residential development because "practically surrounded by industrial zoning classifications,

He further contended that no reasonable use could be ma de because the cpproximately 15

acres of land zoned R-12 were "in a sea of hundreds and hundreds of acres of industrially

zoned land," The Court of Appeal. rejected both contentions. It found the allegation of

unsuitability based on "industrial surroundings” not sufficiently strong in  substantial

evidence to overcomc the presumprion of validity of comprehensive zoning, It further

istics and location of the subjezt property or failure to take them into account. The Court

further rejected rthe confiscation argument, noting the existence of a sinyle family residence

ware of the readily visible physical character-
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These subdivisions, ranging from 11 to 111 lots, had costs of $6854 to $11,324. In
particular, "Wallingford" had per lot costs of $11,324 and "Woods of Wynands, " $9210.

Petitioner's contention that Hagen or Morton supported the Petitioner is,
therefore, simply wrong. Petitisner's further representation that Hagen linked the public
costs to salos prices in the range of $65,000 to $80,000 is also wrong and misleading.
Hagen did not make any linkage between costs and prices for development, but rather
made the simple point that publie costs for residential development - regardless of
location, size of tract, or zoning - averaged approximately $8000 per unit. Accordingly,
Petitioner's chart at the top of Page 4 is made out of whole cloth,

V. OTHER USES

Petitioner refers to testimeny of Paul Lee that other permitted uses in the D.R,
5.5 zone such as farming, churches, hospitals, etc., are not possible, Even assuming Mr.
Lee's vague testimony could be given any weight, it is irrelevant, The some other uses
are permitted in the DR, 5.5 as in the D.R. 16 classification.

Vi, TESTIMONY OF GRABILL AND APPLEBY

Petitioner Truman Grabill himself, while reciting his reasons for wanting
reclassification, odmitted that in his opinion the property under the current D.R, 5.5
classification is worth $540,000, This overshadows any implication that Petitioner is
suffering some sort of oppression, It i- ignificant that his neighbor to the south, Virginia
Appleby, appearing in favor of the petition, had just sold her property, also zoned D.R,
5.5.

Vit . TESTIMONY OF HOSWELL

County Planner James Hoswell reviewed the site and neighborhood, the 1980

Comprehensive Map history, and the mix of uses in the neighborhood, He testified unequiv=

ocally that the designation of D.R, 5.5 for the subject site as well as the quadrant in which

it is located, was appropriate. He also underlined the valid consideration that D.R, 16
zoning could reasonably be thought to overcrowd an area already subject to intense

development.

- 10 -

presently on the property and the existence of single family development on property adjccent

to the north.

In the present case, Petitioner's factual premise that his land is surrounded by
industry or commerce is incorrect, Even if it were factually accurate, however, it would
not he sufficient to support rezoning under Dorsey. Petitioner's contention regarding
confiscation is strikingly similar to that rejected in Dorsey, considering the existence of a
single family dwelling and farm houses, and ‘he substantial residential development on
nearby property, Petitioner's further attempt to establish confiscation by reference to
analysis of development costs should similarly be rejected. It was based on the premise
that $3500 per unit public costs for residantial development is normal and reasonable, and
that public costs in the area of $7300 to $9100 are disproportionate.  The hard facts
showed, however, that such costs are typical for current residential development in

Baltimore County. Petitioner absolutely failed, by hard analysis, to show either the

absence of the suitability of existing residential use, or the unfeasibility of new development.
Petitioner's other primary thrust was to urge the theory that the requested D.R. 16
zoning would provide an appropriate buffer against the Security Industrial Park, The so-called

"buffer" theory has been tried and rejected in many cases. See, for example, Daihl v, County

Board of Appeals, 258 Md. 157, 245 A.2d 227 (1970), in which the Court stated,

"Hindsight might dictate that Riderwood-Lutherville Drive may
have been a better choice for the boundary between M-L zone
and the residential zone; however, this desirability falls fur

short of substuntiating its adoption as error.” 258 Md. , at 164,
265 A.2d, at 231.

Analogously, in a case involving the division between residential and commercial zoning,

the Court said,

"Zoning inevitably involves the drawing of lines, ...and the
Council was not bound to extend o commercial clossification
beyond the lot where it elected to stop, " Montgomery County
v. Pleasants, 266 Md. 462, 467, 295 A.7d 216, 219 (1972).
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Hoswell also rebutted Petitioner's contention that the County Council, as a
matter of policy, adheres to prior Board of Appeals reclassification decisions. He showed,
by review of Planning Board and County Council logs, that the County Council was veell
oware of a number of Board decisions, and that the Council exercised its own independent
judgment in each case,

Refarring to the Council's consideration of the site, and Hoswell's review of
the detailed logs indicating prior Board of Appeals action and pending Circuit Court
activity, Petitioner incorrectly suggests that Hoswell accompanied the Council on a bus
tour and failed to advise that the Circuit Court had affirmed the Board of Appeals., The
fact of the matter is that Hoswell did not go on the bus tour, and there is no specific
evidence to negate the presumption of Councilmanic knowledge. *

In sum, Petitioner failed to contradict Hoswell's testimony that the legislative
decision to placc D.R. 5.5 zoning on the tract was un appropriate one, Moreover, contrary
to Petitioner's suggestion, Hoswell specifically stated thaot development of the property at
the density permitted by D.R. 16 would avercrowd the neighborhood, This problem is
particu. .rly serious because rezoning in the present case could trigger a domino effect
on the zonirj of neighboring vacant property.

VI, APPLICABLE STATUTE

The County Council has provided, in Section2£8,1(j} of the Baltimore

County Code (Bill 456-79) the following criteria prerequisite to a zoning reclassification:

"(;) Before any property is reclassified pursuvant to this
section, the boord of appeals must find:

(1) That there has occurred o substantial change in the
character of the neighborhood in which the property is
located since the property was last classified, or that
the last classification of the property was established
in error; and

*Similarly, there is no basis for Petitioner's suggestion. based on the October 7, 1980
letter of James Smith, Councilman for the Third District, that the Council had retired
the issue without consideration of Judge Buchanan's decision.

-11 -

Most recently, in a case orising betore the County Board of Appeals, which granted
the reclassification, the Court of Special Appzals reviewed and rejected the buffer

theory in People's Counse! for Baltimore v, Frey, (No. 1352, September Term, 1980),

copy atrached,

Petitioner's other argument, listed as A=E on Page 8, are factually and
legally inadequate. Security Square Mall is outside the pertinent neighborhood, irrelevant
to the precise zoning issue, and in any event, not unfamiliar to the County Council, The
status of Lord Bal timere Drive, with an uncertain completion date, is similarly irrelevant and,
in any event, within the Council's knowledge. The high development cost argument has been
shown empty. The matter of Circuit Court proceedings on the prior reclassification is
immoterial to the new reclassification and, again, was known by the Council. As to the
alleged unappealable grant of D.R. 16 zoning at the time of Council retirement of the
current issue, this is simply not true. The Pecple's Counsel did in fact aspeal,

As in so many cases, the Petitioner implies that the Council acted on misinformation
without specific evidence. The Petitioner ignores that the County Council is presumed to have
awareness of all relevant facts. The burden of proof is on the Petitioner, not on the County,
Petitioner's contentions are particularly objectionable in this case because the allegations
themselves are factuclly incorrect.

As to the confiscation argument, again, the Petitioner's argument, as a practical
matter, admits to no more than the increased profitability resulting from a grant of the

rezoning. As Judge Smith stated, however, in Cabin John Ltd, Partnership v, Montgomery

County Council, 259 Md, 651, 271A.2d 174 (1970),

"If that were the criterio of confiscation, zoning restrictions
in many a-eas would collepse like a house of cards.”

Accordingly, upon close examination, it appears that Petitioner's contention
of error is unfounded. Moreover, since Pititioner has not alleged a substantial change in
the neighborhood, he has not satisfied the first element required for statutory reclassifico-

tion under Section 2-58,1(j)(1). It therefore should not be nec...sary for the Board to reuch
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(2) That the prospective reclassification of the property is
warranted by that change or error. Any finding of
such a change or error and anv finding that the pros-
pective reclasgification is warranted may be made only
upon consideration of factors relating to the purposes
of the zoning regulations and maps, including, but not
limited to, all of the following: Population trends; avail-
ability and adequacy of present and proposed transpor-
tation facilities, water-supply facilities, sewerage, solid-
waste-disposal facilities, schools, recreational facilities,
and other public facilities, compatibility of uses gen-
erally allowable under the prospective classification
with the present and projected development or charac-
ter of the surrounding area; any pertinent recommenda-
tion of the planning board or office of planning and
zoning ; and consistency of the current and prospective
classifications with the master plan, the county plan for
sewerage and water-supply facilities, and the capital
program."

Accordingly, consideration of the present petition for zoning reclassification involves
a two-step analysis: (1} application of the change-or-mistake rule; and (2) consideration L

of whether or not the requested reclassification is warranted.

A R A e O
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the second element, involving the issue of whether D.R. 16 zoning is warranted by any
error,

Were this issue to be reached, however, the Board should also find that there
was no cogent evidence to support the DR, 16 request, Petitioner failed to answer the
expert testimony of James Hoswell that D.R. 16 would overcrowd the area and failed
to present specific expert testimony to negate the evidence of the burden of additional
traffic.

In this context, even assuming arguendo thare were any error, it would be
incumbent upon the Petitioner to consider alternctive zoning classifications, such as
D.R. 10.5, R-C, O=1, and O=2. Such an analysis would be prerequisite to a finding
that D.R. 16 is the suitable zoning classification and is warranted by the evidence,
Otherwise stated, the Petitioner did not substantionally address the requirements of
Section 2-58,1{(j)\2).

X, CCNCLUSICN

Upon review of the record, it appears:

1. There is no error.

2. D.R. 15 zoning is not warranted,

The Petition should, therefore, be denied,

John W. Hessian, I
People's Counsel for Boaltimore County

ol A 7
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Pe*er Mox Zimmerman
Deputy Peopla's Counsel
Rm., 223, Court House
Towson, Maryland 21204
494-2168
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| HEREBY CERTIFY that on this /[ {z{ day of March, 1982, a copy
of the foregoing Memorandum of People's Counsel was mailed to Robert A, DiCiceo,

Esquire, 405 Central Avenue, Towson, Maryland 21204, Attorney for Petitioner.
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"Surely all the testimony and evidence produced for this
Board's consideration in two full days of hearing could
in no way have been available to the Council whe had
to consider literally hundreds and hundreds of pareels of
land." (Cpinion page 2).

But, as will be s2en below, the Council is presumed to have been aware of all pertinent
facts in the absence of evidenca to the contrary, This property having been before the
County Council in 1976, that presumption is reinforced. |

The Board did not attempt to recapitulate all the facts. It placed emphasis on the
proximity of the Securily Industrial Park and existing townhouses and apartments ocros;
Rolling Road to the "east" {actually west), but conceded substantial D.R. 5.5 devclop=-
ment to the south, The Board acknowledged the successful sale of Mrs. Appleby's
property, yat gave undue weight to the inability of Petitioner to sell his property
(conveniently omitting the fact that his asking price was $540,000).

The Board conceded that to grant DR, 16 o this parcel alone could have a domino
effect in the area and that this type of zoning "is better accomplished comprehensively."
Moreover, the Board ccknowledged the "heavy" traffic in the area, and understood that
there was “clearly no issue of confiscation as the property could be developed within its
present zoning. "

Nevertheless, the Board of Appeals sesmed to feel that D,R. 16 would be a reasonable
buffer or "transition use area™ between the industrial park and tne development of single
family homes to the south, Despite the absence of any clear or persuasive evidence, the
Board suggested "that to sall individual 5k abutting a huge industrial park would be
highly unlikely,"

Finally, after referring to legal decisions seemingly in favor of as well as opposed to
the petition, the Board reached, as "a last resort, " to the “motto displayed in our court=
room, 'Reason is the !ife of the law,'" and concluded that "reason” dictated the provision

of some transitional use. In so doing, the Board was clearly wrong to substitute its judgmant

for that of the County Council,
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THE PEOPLE'S COUNSEL FOR : IN THE CIRCUIT COURT
BALTIMCRE COUNTY, etal,,
: FOR BALTIMORE COUNTY
Appellants
: AT LAW

V.
: Misc, #82-M-143
COUNTY BOARD OF APPEALS, etal,,

Appellees
ﬁumah 6’}'3.6!// AR RN
APPELLANTS' MEMORANDUM

People's Counsel for Baltimore County, Appeliant, pursuant to Maryland Rule
B12, files the following memorandum;

On April 29, 1982, the County Board of Appeals entered an Opinion and Order
granting to the Appellee his request for zoning reclassification from D,R, 5.5 to
D.R. 14, The property in que;tlm has a long history, dating back to the 1976
Comprehensive Zoning process, a prior petition for reclassification filed in 1978,
the 1980 Comprehensive Zoning process, and finally, the current petition, The
County Council, the Planning Board, and the Board of Appeals have, in the last six
years, each acted on the matter at least twice. The history, the desc-iption of the
property and neighborhood, and the major points for and against the subject petition
were argued at length in memoranda filed before the County Board of Appeals,
Accordingly, in order to avoid undue repetition, both the People's Counsel's Memorandum
and the Petitioner's Memorandum are ¢''~ ched hereto and prayed to be incorporated
herein as Exhibits A and B.

A review of the record shows that the County Council in 1980 focused on the subject
property as a specific issue, was familiar with the prior litigation, and made a well=
considered decision to designate the zoning as D.R, 5.5. The subject 13.7 acre tract,
with a dwelling and farm buildings, lies in a quadrant of approximately 100 acres, all
zoned D.R. 5.5, in the area east of Rolling Read and north of Dogwood Rood in western
Baltimore County, The tract itself is in the northwestern portion of this quadrant, front~
ing on Relling Road. The immediate neighborhood contains primarily a mix of residentially

zoned land both developed and vacant, as well as the Security Industrial Park, The County

Council was familiar with the area and chose to retain the quadrant in which the subject

-5-

Pursuant to Section 2-58,1() of the Baltimore County Code, * consideration of the
petition for zoning reclassification involves a two-step analysis:
(1) Application of the change or mistake rule: and
(2) Consideration of whether or not the requested reclassification is warranted.
Turning to the important applicable zoning principles, .. .perhaps none is more
rudimentary than the strong presumption of the correciness of original zoning and of
comprehensive rezening," Otherwise stated, ", ».strong evidence of error is required
ta make the issue of mistake in comprehensive zoning fairly debatable and unless such
strong evidence is presented by the applicant, the action of the Board in granting a

reclassification is arbitrary and capricious. * Boyce v, Sembly, 25 Md, App, 43, 334
A.2d 137 (1975).

Moreover, as the issue of confiscction is often interrelated with mistake, it need

be stated that,

"Applicant must show that he has been deprived of all
reasonable use of his property and that it cannot ba

used for any of the per iitted uses in the existing zone. "
Stratakis v, Beauchamp, 268 Md, 543, 304 A.2d 244 (1973).

In the present case, the applicant quite simply failed to meet the burden to present evidence

that the County Council ignored specific facts material to the zoning, failed to rake

undisputed facts into consideration, or caused a deprivation of all reasonable use of the

property,

The recent decision in Howard County v, Dorsey, 292 Md. 351, 438 A,2d 1339 (1982),
is in point, There, the Petitioncr contend;d the property unsuitable for residential develop-
ment because “practically surrounded by industrial zoning classifications.® He further
contended that no reasonable use could be made beoause the approximately 15 acres of land
zoned R-12 were "in a saa of hundreds and hundreds of acres of industrially zoned land,"
The Court of Apneals rejected both contentions. It found the allegation of unsuitability

based on “industrial surrounding:” not sufficiently strong or substantial to overcome

“Toe full text is reproduced at pages 7-8 o} the attached Memroandum of People's Counse!.
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site is located as medium density residential,.*
. now

County Planner James Hoswell reviewed the site and neighborhood, the 1980 Com-
prehensive Map history, and the mix of uses in the neighborhood, He testified unequivocally
that the designation of DR, 5,5 for the subject site, as well as the quadrant in which it is
located, is appropriate. He also underlined the valid censideration that D, R, 16 zoning
could reasonably be thought to overcrowd an area already subject to .intense develcpment
and trigger a domino effact (Tr, 230-64),

The Petitioner placed great stress on the proximity of the Security Industrial Park, and
also sought to persuade the County Board of Appeals that development costs wou!d be
prohibitive at DR, 5.5. In this connection, Engineer Paul Lee estimated the cost for
public improvements at approximately $9100 per unit, assuming the need to provide a
2100' sewer connection to Dogwood Road, The cost would be $7300 per unit if sewer
costs were undertcken by intervening landowners, Lee's testimony is found at pages 17-85,
His computations were introduced as Petitioner's Exhibit H. Taking Lee's estimates, real
estate man Frederick Klaus t e stified that these development costs were so high as to prevent
feasib' .arketing. He opined that normal per unit development public cost was approxi-
mately $3500 (Tr. 116-66), On close examination, he refused to testify to any profit margin
assumed or to any specific detailed cost budget or revenue analysis.

The combined testimony of Lee and Klaus were rebutted by both J, Carroll Hagen, an
experienced engineer and consultant in land development, and Robert Morton, Chiaf of the
County Bureau of Public Services (Tr. 174-223). Hagen said that public development costs

per unit for residential development in the County average about $8000, that Lee's estimated

*The Court may get a better idea of the location and surroundings by reviewing the text and
accompanying map constituting the recommendation of the Planning Board on the subject
petitior,, attached hereto as Exhibit C (Tr. Ex. 4). The People's Counsel also introduced
as exhibits documentation reflecting consideration of the subject property by the Planning

Board and County Council during the 1980 Comprehensive Zuning piocess {1r. P. C. Ex.
2-3).
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the presumption of valicity of comprehensive zoning. It further noted no evidence to
show the Council was unaware of the readily visible physical characteristics and location
of the subject property or failure to take them into account. The Court further rejected the
confiscafion arjument, noting the existence of a single family residence presently on the
property and the existence of single family development on property adjacent to the north,

In the present cose, Petitioner's factual premise that his land is surrounded by industry
or commerce is incorrect. Even if it were factually accurate, however, it would not bé
sufficient to support rezoning under Dorsey, Petitioner's contention regarding confisc;:tion
is strikingly similar to that rejected in Dorsey, considering the existence of a single family
dwelling ond farm houses, and the substantial residential development on nearby property.
Petitioner's further attempt to establish confiscation by reference to analysis of development
costs should similarly be rejected, It was based on the premise that $3500 per unit public
costs for residential development is normal and reasonable, and that public costs in the area
of $7300 to $9100 are disproportionate. The hard facts showed, however, that such costs
are typical for current residential development in Baltimore County. Petitioner absolutely
failed, by hard analysis, to show either the absence of the suitability of existing residential
use, or the unfeasibility of new development,

Petitioner's other primary thrust was to urge the theory that the reque.ied D.R. 16
zoning would provide an appropriate buffer against the Security Industrial Park, The
so-called “buffer" theory has been tried and rejected in many cases. See, for example,

Daihl v. County Board of Appeals, 258 Md, 157, 265 A.2d 227 (1970), in which the

Court stated,

"Hindsight might dictate that Riderwood-Lutherville Drive may
have besn o better choice for the boundary betwean M-1 zone
and the residential zone; howevaer, this desirability falls far
short of sustantiating its adoption as arror.® 258 Md., at 164,
265 A,2d, at 231,

Analogously, in o case involving the division between residential and commercial zoning,

the Court said,
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developmen? casts for Petitioner, whather $9100 or $7300 per unit, weve in line with
normal costs around the Couniy, and that residential development in eny event normally
awaits availability of public utilities at the site boundary. Morton demonstrated {rom
actual costs in recent residential subdivisions, based on public works agreements, that per
jot costs range from $6854 to $11,324, This cost range applied regardless of location,
size of tract, zoning, or selling price,
Petitioner presented ather testimony from Lee on public services, but none pertinent
to the reclassification, Generally speaking, public utilities would be awailable whether
under DR, 5.5 or D,R, 16, If onything, the D,R., 16 would pose greater problems because
of a serious question as to the adequacy oi neighborhood roads (Report of Michael Flanigan,
Assistant Traffic Engineer). Lee also testified to the unsuitability of the property for
designated Special Exception uses in D.R. 5.5, but omitted to mention that the same uses
were listed for D.R, 14, Significontly, the Petitioner, Truman Grabill, admitted that in
his opinion the property under the existing D.R. 5.5 classification is worth $540,000
(Tr. 85-116, at 91-93). Grabill admitted that he was aware that the property was an issve in the
1980 Comprehensive Zoning process but did not attend, personally or through any representative,
the County Council hearing. His counsel did participate by writing o letter to Councilman
Jomes Smith on QOctober 3, 1980 (Tr, P.C, Ex, 5). Significantly, neighbor Virginia Appleby,
Petitioner's witness, admitted that she had recently <old her property under the D.R, 5.5

classification (Tr. 166~68).

The County Board of Appeals, in its opinion, stated its awareness "of the presumption of
the correctness of original zoning ond of comprehensive zoning, and that further evidence of
error is require’d to make the issua of mistake In comprehensive zoning debatable,® Never-
theless, the Board wrongfully professed to be "required to project itself into the reasoning of
the County Council and either affirm or amend it decisions withaut knowledge of what

information was available to the Council when its decision was made.” As the Board put it,

-7-

"Zoning inevitably involves the drawing of lines, . ..and the
Council was not bound to extend a commercial classification
beyond the lot where it elected to stop." Montgomery County
v. Pleasants, 266 Md, 462, 487, 295 A.2d 216, 219 (19732).

Most recently, in a case arising before the County Board of Appeals, which granted the
reclassification, the Court of Special Appeals reviewed and rejected the buffer theory

in People's Counsel for Baltimore County v. Frey, {No, 1352, September Term, 1930).

Petitioner's other arguments, listed as A-E on Page 8 of its Memorandum to tne Boord
of Appeals, are factually and legally inadequate. Security Square Mall is outside the
pertinent neighborhood, irrelevant to the precise zoning issue, and in any evznt, not unfam-
iliar to the County Council. The status of Lord Baltimore Drive, with an uncerfain completion
date, is similarly irrelevant and, in any event, within the Council’s knowladga. The high
development cost argument has besn shown empty. The matter of Circuit Court proceedings
on the prior reclassification is immaterial to the new reclassification end, again, was known
by the Council, As to the alleged unappealable grant of D.R. 16 zoning at the time of
Council retirement of the current issue, this is simply not true. The People’s Counsel did
in foct appeal,

As in 3o many cases, ths Petitioner implies tha: the Council acted on misinformation
without specific evidence., The Petitioner ignores that the Couniy Councll is presumed to
have awareness of all relsvant facts. The burden of proof is on the Petitioner, not on the
County, Petitioner's contentions are particula:-ly objectionable in this cose because the
allegations themselves are factually incorrect.

As to the confiscation argument, again, the Petitioner's argument, us a practical
matter, admits to no more than the increased profitabiliry resulting from a grant of the

rezoning. As Judge Smith stated, however, in Cabin John Ltd. Purmership v. Montgomery

County Council, 259 Md, é8), 271 A.2d 174 (1970),

“If that were the criteria of confiscation, zoning restrictions
in many areas would colln;se like o house of cards,"

Accordingly, uoon close examination, it cppears thut Petitioner's contention

of error is unfounded. Moreover, since Petitioner has nut alleged a substantial chanye
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in the neighborhood, he has not satisfied the first elemen: required for statutory recla.s-
ification under Section 2-58.1(j)(1). It thersfore should not be necessary for the Board
to reach the second element, invoiving the issue of whether D.R. 15 zoning is warranted
by any error,

Were this issue to be reached, howevar, the Board should also find that there wag no
cogent evidence to support the DR, 16 request, Petitioner failed to answer the expeart
testimony of James Hoswell that D.R. 16 would overcrowd ihe area and failed to presenf
specific expert testimony to negate the evidence of the burden of additional traffic.

in this context, even assuming arguendo there were any error, it would be incumbent
upon the Petitioner to consider alternative zoning clossifioorions, such as D,R. 10.5,
R-O, O-1, ond O-2. Such an analysis would be prerequisite to a finding that D.R, 16
is the suitable zoning classification and is warranted by the evidence. Otherwise siated,
the Petitioner did not substantially address the requirements of Section 2-58.1(j) (2).

. now

Here, despite its recognition of the strong presumption of correctness of comprehensive
zoning, the County Board of Appeals stood the applicable legal standard on its head by
assuming, without evidence, that the County Council was unaware of the readily visible physical
characteristics, location, and neighborhood of the subject property and unaware of other
facts pertinent to the reclassification, But the record shows that the property came before
the County Council in 1976 and 1980, that the property was specifically designated in the
1980 Planning Board and County Council documents and reports, that the earlier reclassi-
fication petition further called attention to the subject property, and that the Council made
a deliberate decision to designate D.R, 5.5 zoning, The Petitioner himself chose not to
testify before the Planning Board or the County Council to state any facts or reasons in
support of the requested D.R. 16 classification, This fajlure cannot legally be tumed to
the Petitioner's advantage by presuming the Council then to have been unaware of relevant

facts or to have failed to take such facts into consideration. Therefore, the Board of Appeals’

- N

its envirenment, Exhibit J. The site was also detailed for the

Board in map Exhibits E, F, and G; color photograph Exhibits B

and C collectively; and in Exhibit A, Plat prepared for the

zoning application by expert witness, Paul Lee.

In brief, the site was described ag bounded on the north and

€ast by the 280-acre Security Industrial Park with such industries

Or employers as the Baltimore Gas and Electric Co., the F.B.I.,

Barre Internationail Corporation,

© & P Telephone Co., Eastman Ko-
dak, MCEEA, |

and a host of office tenants at The Rutherford Plaza

Office Center, Several thousand yards to the south ijs the Security

a major regional shopping center with four major

national retailers and a host of specialty stores,

Square Mall,

Also, there are
t_wo national motel chains, another 55-acre industrial office park

with numerous tenants and an extensive apartment complex, Quail
Mcadows,

On the west. directly opposite the site,

apartment complexes,

are two townhouse

Heraldry Square and Kingswood Common,

totaling
approximately 700 units,

Some of the units are individually owned

townhouses selling at approximately $39,000,00 - $41,000.00.

that the Property was serviced by, or had
available to it adequate roads,

Mr. Lee testified

public transportation, schools and

other public services. In his opinion D.R. 5.5 was an improper

zone for the site because pPresent zoning Tegulations, topography

and development costs rendered the land impossible for residential

development for anything less than D.R. 16 density., He added that

even though B.C.ZIR regulations 1 B01.1 A-C permitted other uses

such as farming, churches, hospitals, schools, grave yards,

none of those uses were possible on the site.

His estimate, Exhibit H,

revealed that the average cost per unit for the public im

provements
only, excluding iand costs,

building and sales Costs, was approxi-

[2]
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finding of error was based on a false premise,

Its Opinion reveals, moreover, that the Board arrogated unto itself the legislative
role of judging the preferred zoning for the property. In so doing, the Board fajled to
adhere to the limitations which the faw imposes on administrative bodjes reviewing
legislative decisions. Specifically, the Board opiried that there ought to be a transition
crea buiween D,R. 5.5 and the industrial land to the east, Without evidence, the Board
suggested that the "buffer" was necessary because single Fomily homes would not be built
near the industrial park, But there was no evidence of any planning theory which requires
D.R. 16 zoning next to industrial (or prohibits D.R, 5.5), and no evidence ti:-ar single
family homes could not or would not ba built, In any event, D,R. 5.5 zoning does not
limit @ proparty owner to the construction of single family homes.

The Board recogr.ized that there was no legitimate question of confiscation in the case
and that the property owner was provided a reasonable use. Nevertheless, in finding error,

*he Board decided to exceed the proper boundaries of its function and make the kind of

decision which is reserved to the legislature.

Finally, without any factual basis, the Board also determined that the requested D, R, 16
classification wos warranted. In this context, the Board's failure to consider altemative zoning
classifizations was a fatal omission. Perhaps this omission is understandable because the Petitioner

did not substantially address the issue. Wh'le understandable, it nevertheless is another reason
for reversing the Board's decision,

* k %

Upon review of the record, it appears:
1. There is no error.
2, D.R, 16 zoning is not warronted.

3. The Opinion of the Board of Appeals was not supported by substantial evidence,

and was based upon false premises and erron sous interpretation and application of the relsvant

legal standard,

- J

mately $9,100.00 per unit. lle added, that in a1l probability, his

estimate would be lower than actual cost because, (a) based umon

his previous experience as the Developmental Engineer for Security

Industrial Park, excavation at that site was plagued with under-

ground rock, therefore, in all probability the Crabill site would

face the game plight, and be subject to increased excavation costs;

(b) the developer would have to pay for the extension of acquisi-

tion of rights-of-way for sewer and storm drains to the site, ap-

proximately 2,100 foet, thereby adding additional cost.

It was his expert opinion it was not possible to acquire the
land, build and sell a townhouse on the site for $40,000.00 if

the development costs, alone, were $9,100.00 per unit, However,

if the density was increased to D.R. 16, the per unit development

cost would be substantially Teduced, because development would

be spread over more lots. This would reduce the projected sales

price of any townhouse development, and bring it in line with the

market.

Support for Mr. Lee's testimony came from the People's Counsel

expert witness, J, Carroll Hagan, an cengineer involved in land

development., Mr, Hagan said that he was asked to review Mr, Lee's

Public costs development estimate, Exhibit H, and found that it

Was a reasonable estimate. He testified that based upon four of

his current projects in Faltimore County, public services develop-

ment costs for townhouse Projects averaged $8,000.00 per unit,

In his opinion Paul Lee's $9,100.00 per unit figure was not un-

reasonable.

The People's Counsel witness also gave support to Petitioner's

c¢laim that the high land development cost prevented develorment

of the land for townhouses 1a the market range of $40,000.00. Ac-

cording to Hagan, his example townhouse developments had develop-

ment costs and sales prices as follows:

[5]
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PUBLIC SERVICE SALES PRICE
PROJECT DEVELOPMENT COSTS (approx)
A $8,700.00 per unit $80,000.00
B $6,589.00 per unit $65,000.00
C $7,998,00 per unit $65,000.00
D $7,224.00 per unit $70,000.00

Applying llagan's figures to the subject site, at the least,
the Petitioner could anticipate that even with an $8,000.00 per
unit development cost, his unit salesprice would have to be
$65,000.00 or $25,000.00 more than the market price as eotablished
by the townhouses across the street from the site.

The Petitioner's real estate expert witness, Frederick P,
Klaus, testified that the County Council committed error when it
failed to consider that the site could not be used for residential
development at D.R, 5.5 because of the factors outlined by Mr. Lee.

He also assigned error to the Council's action because it
failed to consider the fact that the Board of Appeals had re-clas-
sified the property D.R. 16 after extensive hearing and that the
Board's decision had been affirmed by the Circuit Court.

In support of this conclusion, the Petitioner introduced an
October 7, 1980 letter from the Second District Councilman, Peti-
tioner's Exhibit I, sent to Petitioner's attorney in response to
Petitioner's October 3, 1980 complaint (See People's Counsel's
Exhibit 5 introduced at December 9, hearing) that the Council had
retired the issue without giving consideration to the affirmance
of the Board of Appeals decision by Judge Buchanan.

It is clear from the Councilman's response that he only con-
sidered the Planning Staff and Planning Board recommendations and

Was not aware of Circuit Court's action. It should be noted that
People's counsel witness, Janes Hoswell of the Planning Staff,
confirmed that the only official written information about the

Board of Appcals actior was in the Council Log {(People's Counsel's

[4]
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IN THE MATTER OF THE 3CFORE THE

PETITION FOR RE-CLASSIFICATION * COUNTY BOARD OF APPEALS
OF
TRUMAN CRABILL

E/s Rolling Road

2,600' N of Dogwood Road K-82-80

™ n Y F 3 ® X X L * x *

Case No.

& *

PETITIONER'S MEMORANDUM

Statement of Case

This is Petitioner's Memorandum of law in support of his re-
quest for change of zoning to D.R. 16 of a 13.7 acre tract of 1land
in the Second Election District of Baltimore County, zoned D.R. 5.5,
but sandwiched between a fully developed 280-acre Industrial Park

and a 700-unit D.R. 16 apartment complex.

Question Presented

Whether the Baltimore County Council committed error when it
adopted the 1980 Comprehensive Zoning Map and classified the sub-

ject property D.R. 5.5,

Statement of Facts

The Petitioner is no stranger to this Board. On November 6,
1979 this Board acted on the identical Tequest of Petitioner and
changed the zoning of the subject property from D.R. 5.5 to D.R, 16.
Although the Board's decision was upheld by the Circuit Court for
Baltimore County and also not reversed by the Court of Special
Appeals, nevertheless, the County Council, in adopting the 1980
Comprehensive Zoning Maps, failed to properly consider the Board's
action, and the subsequent court affirmance but classified the pro-
perty D.R. 5.5.

In the first day of hearings before.the Board, December 9,

1981, the Petitioner exhibited a brief video tape of the site and

EXHIRIT B

)
‘ @

Exhibit 3, December 9, 1981 hearing) which contained no reference
that the case had been affirmed by Judge Buchanan. On cross-
examination, Mr. Hoswell admitted that although he accompanied
the councilman on the bus tour of July 15, 1980, he did not ad-
vise the councilman that the Circuit C-urt had affirmed tho Board
of Appeals dJecision.

The Petitioner, Truman Grabill, a farmer, testified that his
family had owned the property for over 30 years and had used the
la..d for farming. He said that farming was no longer possible
on the site because of the lack of available farm labor; the in-
crecascd distance from farm markets whioﬂ have moved; the small
size of the acreage; and the loss of other farmland in the vicinity
caused by development and urban sprawl. Furthermore, the site was
no longer suitable as a single family residence because the high
density residential development and the industrial park.

Appearing in favor of the Petitioner was Mrs. Virginia Appleby,
the owner of a tract of land several hundred feet south of the sub-
ject tract.

There werce no protestants to the granting of this application.

The only party to present testimony was the People's Counsel.
Its first witness was Mr. Hagan, whose testimony has been discussed
above, was supportive of the Petitioner. Alsc called was Robert
Morton from the Public Works Department who introduced figures re-
lating to county development costs. His testimony can be charac-
terized as an elaboration of the testimony of Paul Lee and J. Carroll
Hagan,

Richard Flanigan, traffic expert testified regarding the amount
of tripys expected to be pencrated if the site was zonea D.R. 16.

There was nc testimony from this witness that such an increase
would cause a hazard or otherwise unduly impact ~n the trafific¢ con-
ditions in the neighborhcod. [. fact he testified, in resronse to
tihat the impact on the Beltway traffic at

People's Counsel inquiry

Security of tne trins generated by the proposed zeoning change at
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Truman Grabill

MANDATE ,?
Court of Spedal Appeals of Maryland

No. , September Term, 19 83

801

April 26, 1984: Per Curiam filed. Judgment
affirmed. Costs to be paid by appellant.

V.

] People's Counsel for Baltimore County

R SRR TR

INCEWRE TR <R

May 28, 1984: Mandate issued.

STATEMENT OF COSTS: B
In Circuit Court: for Baltimore County . :l-\“‘ » |-f "‘,
TR 2 e =
Record 30.00 . ‘/\"‘r .
Stenographer's Costs  43-0C
In Court of Special Appeals:
Fiiing Record on Appeal . 30.00
Printing Brief for Appellant 172.80 _ §
Reply Briet R = £
Portion of Record Extract — Appellant . 23
Printing Brief for Cross-Appeliee = =,
14 Z 2
W =S
2m
= 22
o =
Printing Bricf for Appellee . . . . 153.60 W :51
Portion uf Record Extract — Appellee =3
Printing Brief for Cross-Appellant T G

STATE OF MARYLAND, Sct: - -
I dao hereby certify that the foregoing is truly taken from the records and proceedings of the said

Court of Special Appeals. | '
In testimony whereof, I have hercunto set my hand as Clerk and affixed
the seal of the Court of Special Appeals, +his Twenty-eighth day
cf May AD‘,}% 4 ‘ /
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of the Council, the latter had made a mistake when they adopted
the nap.

This Court cannot substitute its julgment for that of
the Zoning Doard, but it is arbitrary and illegal for the toning

Board to substitute its judgment and opinion for that of the County

Council. There is simply no evidence in this record to support a
TRUMAN GRABILL R-82-80
ltem #21
E/S of Rolling Rd. 2¢00' N of
Dogwood Rd. 2nd District
D.R. 5.5toe D.". 16 13.70 acres
Feb. 27, 1981 Petition filed
Dec. 9, 81 Hearing held on petition
April 29, ‘82 C.B.A. GRANTED the reclassification
May 19, '82 Order for Appeal filed in C:-. Ct. by J. Hessian, (g)_,q.;qa)
People's Counsel
May 19, " Petition for extension of time to file trunscript
July 6, 1982 Record of Proceedings filed in Cir. Ct. for
Baltimare County
ﬁ( May 13, 1983 Board REVERSED - Judge John E. Raine, Jr. ¢ 7., 0ig -‘}6/
ey J 7
June 6 Order for Appeal filed in the Court of Special
i,“( Appebls by Robert A, DiCicco, Esq. for Petitioner
O oot/ A o
12
s { Apr. 26, 1984 Board REVERSED by Court of Special Appeals
* 5/1/84 - cc: A, January
A. Jablon
J. Hoswell

May 28 Mandate issued.

Write of Certiorari filed in the Court of Appeals of Md.
6/18/34 - cc: A, Jablon
A. January
J. Hoswell

%;& June 12

;f QOct, 2 Writ of certiorari DENICD by the Court of Appeals
© 10/10/84 - cc: A. January

A. Jablon

J. Hoswell
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desirable industrial sites and had recommended the suitability of

the subject property for industrial use. When the County Commig-

sioners zoned the properties for residential use they ignored the

characteristics of the neighborhood as well as the Planning Commés-

1oner's wtudy anl recorv cndation.  That was held to be sufficient
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: g THE PEOPLE'S COUNSﬁS}FOR, W ‘ _ A R {:y é:} . R . ]
o BALTIMORE COUNTY o j - - - - fi
3 PETITION FOR RECLASSIFICATION CIRCUIT COUR™ T :
o i E/S Roll ing Rd. , 2600' N of * ' ThE PEOPLE'S COUNSEL FOR * IN TIE
; Dogwood Rd., 2nd District FOR | BALTIMORE COUNTY ' +
: . BALTIMORE COUNTY ; PETITION FOR RECLASSIFICATION * CIRCUIT COURT - ’
; vVs. : . ; E/S Rolling Rd 2600' N of :
; , ; - finding that the County Council's acti i :
5 .. D . i g * ction amounted to a mistake 3
;‘ TRUMAN GRABILL, Petitioner -* ogwood Rd., 2nd District # FOR |
' : =7 _ YN 4 1 . . g . . . ¥
; Zoning Case No. R-82-80 (Item 21) LAW NO. 14/148/82-M-143 - N BALTIMORE COUNTY that would warrant correction by reclassification. The exhibits & proof of a mistake. The instant case is far different than the :
} % * X * X * * * % + * . VS make i . 3 ¢ : vl : _ :
; isué *  LAW NO. 14/148/82-M-143 ake it clear that the County Council reviewed the report of th 3 Offutt case. The property owner places great reliance on Bonnie i
, ' S TRUMAN GRABILL, Petitioner . ) 3 . ooy
% ORDER FOR APPEAL ;; Zoning Case No.R-B2-80 (Item 21) County Office of Planning, inspected the property and agreed with ] View Countrv Club vs. Glass, .242 Md. 2)16. The facts in that case, ?
Mr. Clerk: . * * * * N » * the planner's recommendation that the subject property should be supported by clear and uncontroverted evidence, were sufficient to -
:% v 3 H s : . ' ;
! Please note an Appeal on behalf of the Petitiomer, ~-f§ maintained in a D.R. 5.5 classification. Just because there is : meet the property owner's burden of proving mistake. The present b
: : . o OPIHION , , , S e e 3 , . e
; Truman Grabill from the Opinion, Order and Judgment of the §ﬁt” — a dispute with the Council's conclusion does not constitute a ¥ case is far more akin to Boyce vs. Sembly,- 25 MA3.App. 43, where-it — o
, é Honorable John E. Raine, Jr. in the Circuit Court for Balti- 5;-; . - showing of original mistake. Several cases that are analo % was held that classification of property in a4 DR 5.5 zon -
: R This Court is constrained to reverse the action of ' gous 4 perty e was not 5
: more County issued on May 13, 1983. - are Hardesty vs. DBoard of i 4 a mistake despite th - . .
' the Board of Appeals i i fyi ; _ Yy vs. Board of Zoning Appeals, 211 Md. 172, where it : pite the nearby location of a lumber yard and a heav
| % . ppeals in reclassifying the subject property to ! ’ i Y P 2
- : D.R. 16. The property was originally classified in a comprehen- was held that the property owner had not met the burden of proving ? contruction equipmeir: company and a branch of the Northern Central %.
;?// % : sive zoning action by the County Council as D.R. 5.5. There is a ' original mistake where a lake existed in the middle of a residential ; ratlway.
ROBERT/;. D1CICCO : E long line of cases holding that a presumption exists that original j zone which might well present a hazard to children living in the é; This Court now holds that the property owncr has
: 405 Central Avenue 3 ; . residential zoune. P . by not met the burden of i i i ; :
j 105 Contral Avenve . os ? zoning was well planned and was intended to be more or less per- Le In that case the Court held that reclacsification ii proving mistake and this necessitates reversal ;
K 25- . . \ + . :
1 52572000 manent. Eefore a Zoning Board rezones proparty, there must be was not justified on the basis of either mistake or change in ¢ ©f the Order of the Board of Zoning Appeals granting the roclassi- i
§ ’ proof of either some mistake in the comprehensive zoning or that circumstances. In Schiff vs. Lvard of soning Appeals, 207 nd. 365, 5; flcation. This Court gratuitously observes that the property owner :
CERTiFICATE OF SERVICE L g
there have bLeen such changes in the neighborhood to an extent property was originally classified as residential despite the fact : should appear and endeavor to persuade the County Council to change £
1 L
1 HEREBY CERTIFY that on this 6th day of June, 1983, that reclassification ought properly to be made. that the property had been used as an airport originally and later ; tre classification of the subject property when it is next consider- E;
a copy of the foregoing Order for Appeal was mailed to: Joln In the instant case t.»  Doard did not rely on evideLce for commercial use by Bendix Radio Corporation. It was held that ; ed by the Council as a part of a comprehensive zoning action. %
W. Hessian, III1, Esquire and Peter Max Zimmerman, People's L. : . . pe P> :
! » =84 ’ P of a significant change in circumstances, but reclassified on the it was rot a mistake to have classified the airport property as i i
Counsel for Baltimore County, room 223, Court House, Towson, resid ial :
basis that there was a mistake when the County Council adopted ential. One of the few cases holding that the initial zoning H
:= Maryland 21204. . ' i
& the 1980 map. It was the opinion of the Board that it would be was a mistake is Offutt vs. Bocard of Zoning Appeal<, 204 M3, 551, ?. (::?\ : léj
2 jr desirabl> to create a high density buffer zone that would set apart but that case is clearly distinguishable. The property in question 3 e
-g EOSERT A DICICCo . i JO?f Ej Raine, Jr., Chief Jydg
" A the lower density property from an adjacent commercial area. The was near a railroad and the property devoted to cormercial and % May 13, 1983
i i ,
o . . . . . . . . %
'E Board concluded that because their view did not coincide with that industrial use. The Planning Commission was charged w .th finding i
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BALTI MORE COUNTY ZONING PLANS ADVISORY COMMITTEE_
April 2¢, 1981

111 w. Chesapeake Ave. 208 W. Pennsylvania Avenue

A 2y

Towson, Maryland 21204 Towson, " land 2123,4 %
29 FE: Ttem %o.21 (Cycle 1 - April-Oct. 1981) §

¥icholas B. Coms dard Petitioner = Truman Grabill !
Chairman Reclassification Petition DE
Dear Mr. DiCicco: ’ ’ :

MIMBERS .

Thig recla-cification petition has been timely filed w'i‘th t}'le -
Beard of Appeals for a public hearing within the 1st 1680-8L zoaing
cycle,

gareau of
Ergineering

Do partment cf
Traffic Ermgineering

State koads Comrmission

The petition ras been reviewed by the Zening Office as to form -
and content and has also been reviewed by the Zoning Plana Advisory
Committee. :

eureauw of ]
Fire Preverntion
Health Deparument

The review and enclosed comments from .he Cozmittee are intended
to provide you and the Board of Appeals with an irnsight as to'conflicts
or problems that could urise from the reguested reclassification or S
uses and iprovements that cay be specified as pa:t of the request. .
They are not intended to indicate the appropriateness of the zoning ‘
astion requested.

Project Flanaing

Buildinyg Department

Board of Educaticn
zoning Aiministratgion

11, dustr:ial
Cevelopment
If it has been sucgested that the petition forus, description, triefs,
andfor the site plans be amended so as to refiect ~ [ 0w ccmp:lianc:,e__with
the zoning regulations and comzenting sgencies' oo f::.‘:. policies,
you are requested to revi.iw these comrzents, maxe your c.a J*._;.d.;remer.lt as
to their accuracy and submit the recessary amendzents to this office
tefore May 29th. In the event that eny vejuested amend.m?nts ers nc‘Jt‘ )
received prior to this dute, the petition will be advertised as originally
sutmitted.

ER

Located oa tre east side of Holling Foad approxizately 2,600 feet ’ .
rorih of Doswood Road in the 2nd Election District, thEAsubject property . ¢
censisting of 13.7 acres, zunad D.2.5.5, is improved with a numb?r of -
favm tuildirgs. Adjacent properties to the north and south are izproved
with individual dwellings while apartments exist to the west across
Rolling Road.

Pecauze of your clienmt's proposal to rezone is property to a.'D.R.‘IG .
~l-ssificaticn this petition is required. A similar reguest f::'{: ‘t.l"..ts ..
rrop Tty was granted z3 2 result of Case To.79-5L-R. Iic*‘d'\rei, with the
adoriion cf the most recent comprehensive zoning zaps, Wae ™. R.5.5 |
classification was restored. Ve
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the site would be inconsequential.

James Hoswell testified regarding the wisdom of the D.R. 5.5
classification. He told the Board good planning theory favored
high density residential zones as a buffer between low deasity
D.R. 5.5 residential zones, and commercial or industrial zones

such as Security Industrial Park. However he stated that 'we live

in an imperfect world" and that textbook models could not always
be achieved. The main reason he ascribed as to why the zoning
should remain unchanged was because a re-classification might pre-
cipitate increases in intensity‘of development in the area.

Mr. Hoswell failed to ﬁbint out, however, that increased de-
velopmenf would be harmful or detrimental to the neighborhood.

In short, there was no testimony that re-classification of
the site from D.R. 5.5 to D.R, 16 would be detrimental to the

hcalth, safety, or welfare of the neighborhood.

Argument

THE COUNTY COUNCIL COMMITTED ERROR WHEN IT ZONED THE SUBJECT
PROPERTY D.R. 5.5 INSTEAD OF D.R. 16.

In the landmark case of Wakefield vs. Kraft, 202 Md. 136

(1953), the Court of Appeals announced the legal test to be ap-

plied in re-zoning cases that
". . . in order to justify a change in zoning,
it inust appear, therefore, that either there
was a mistake in the original zoning or that
the character of the neighbcrhood was changed

to an extent which justified the amendatory
action."

In Jobar Corporation vs. Rodgers Forge Community Association,

236 Md., 106, 202 A.2d 612 (1964), the Court of Appeals upheld
the Board's decision to rezone six acres on Stevensoh Lane 1,000
feet west of York Road which was bounded on north by 400-acre

tract of extensive hospital development (Sheppard-Pratt § Greater

[6]

- ;

regulations and development rules the site could only produce as
a theoretical maximum 75 units or lots and that the cost nf land
development for them was $9,100.00 per lot; and when the cost of

building alone was added, it was clear that such a development

would be a loss situation. More importantly, however, he allowed

as how the development costs would probably be higher because of
rocky terrain and additional costs for sewer easements. Based
on the current market for townhouses in the area, approximately
$40,000.00, the conclusion was inescapable fhat the property could
not reasonably be developed at D,R. 5.5.

Not only was there unrebutted evidence that the property
could not be developed for residential use under D.R. 5.5 but
there was unrebutted testimony from experts that ancillary uses

such as farming, funeral homes, etc. whether permitted by right

or specific exception could not reasonably be made at this site.

Cf., Coppolino vs. Board, 23 Md. App. 358, 328 A.2d 55 (1974).

In 1ight of this overwhelming testimony establishing the
confiscatory nature of the zoning, based upon strong factual basis
and evidence, to which not even a scintilla of testimony was of-
fered in rebuttal, it is clear that the Petitioner established that
the property cannot be used for any reasonable purpose and there-

fore the zoning of D.R. 5.5 must be regarded as confiscatory,

Respectfully submitted,

Lz;ﬁiaii;f:;ff;(ﬁggcCEE:_T_\

ROBERT A. GiCICLCO
405 Central Avenue
Towson, MD 21204

3$25-2000
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Baltimore Medical Center); cn west by extensive row-home develop-
ment of Rodgers Forge;, on east by sharp slope to stream beyond
which was older residential subdivision of Yorktown; on south by
€.ovenson Lane and more Rodgcers Forge; from R. 6 (individual
houses) to R.A. Apartment zone because of change in the neighbor-
hood anc¢ mistake in the original zoning. In support of reclassi-
fication, the Ccurt approved the proponents' expert land planner's
testimony: that the council erred in failing to consider need for
additional apartments in the area; in failing to consider impact
of development of Sheppard-Pratt Hospital complex; that in view

of the topography, reasonable economic use of the property was
denied by R. 6 zone, which testimony support a finding of error.

In Board vs. Dak Hill Farms, Inc., 232 Md. 274, 192 A.2d

761 (1965}, involving request to rezone 21-acre zoned medium den-
sity to high density apartment zone, the site was bounded on north
and east by general commercially developced, the south by medium
density residential, and the west by land zoned high density; the
Court reversed a denial of rezoning because evidence showed there

was error: 1in failing to consider the need for apartments genera-

ted by the adjacent land used for commercial; in failing to consider

that topography of land made it impractical if not impossible of
developing the land at the current zone. The Court also pointed
out that the Protestants' "rationalizations" failed to rebut fac-
tual testimony presented by Petitioner.

In Overton vs. Board, 225 Md. 212, 170 A.2d4 172 (1961) where

subject site of 40 acres was bounded by property zoned detachcd
residential on east; commercial on south; rural residential on
north and west, and the zoning request was to low density from
rural residential, the Court found that there had been error in
the original zoning because evidence showed that topography and
drainage made land unsuitable for use as detached dwellings but
that low density residential was the best feasible use.

In Dill vs. Johar Corporation, 242 Md. 16, 217 A.2d 564, the

(71
Gh, .

CERTIFICATE OF MAILING

P2
I HEREBY CERTIFY that on this ];71 day of February, 1982,
a copy of the foregoing Petitioner's Memorandum was mailed to:

People’'s Counsel, 400 Washington Avenue, Towson, MD 21204,

7

ROBERT A. DiCICCO
405 Central Avenue
Towson, MD 21204

825-2000

Attorney for the Petitioner
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Court aff.rmed a reclassification of a five-acre tract from resi-
dential to business based upon error, where cvidence showed: that
the land on the north, south, and east of property was zoned com-
mercial; that an expert land planner established that council
erred in not recognizing incompatibility of the current zone with
surrounding land use; that the land was unsuitable for residential
or office use.

Likewise, in the case at bar, the subject property is flanked
by intensive anJ substantial high density residential development
directly across the street and a major 280-acre industrial office

complex behind it, realtor

A recognized expert engineer and
have established that there was error in the original zoning because:

A. The Council failed to consider the impact of The Security
Square Mall, one of Baltimore County's largest regional shopping
centers, the new industrial and business major development at
Rolling Read and Security Boulevard and The Security Industrial
Park as creating a need for more apartment land.

B. 1.e Council failed to consider that the developing road
pattern through the industrial park would relieve Rolling Road
traffic and that the subject site offerel a connecting route for
same.

C. The Council did not consider thaf this site, because of
high development costs, could not be used for current zone.

D. The County Council was unaware that the Cir:uit Court
for Baltimore County had reviewed the proceedings of the fuily
developed Board of Appeals hearing in this matter and affirmed
the Board.

E. Because the County Council retired the mattsr as an issue
rrematurely, it was not aware that at the tiwe its map legislation
took effect the Petitioner had a final unappealable grant of D.R.
16 zoning.

In contrast to the factual evidence of the Petitioner is the

testimony of Planning Department witness that although a grant of

(8]
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RE: PETITION FOR RECLASSIFICATION IN THE
E/S Rolling Road, 2600' N ocf *

Dogwood Road, 2nd District - CIRCUIT COURT

TRUMAN GRABILL, Petitioner - . FOR

Zoning Caze No. R-82-80 BALTIMORE COUNTY

(Item 21) * .
82-M-143

*

* ® & X *

ORDER

Oral Motion Ne Recipiatur of People's Counsel for failure

; <0 comply with revised Maryland Rule E.12 having been heard and
considered September 27, 1982, and ruling thereon havirg been
reserved pending decision of Case No. 231 September Term 1982

in the Court of Speciai Appeals, People's Counsel v. Public

Service Commission, et al, and in accordance with the decision

of that case the said Motion Ne Recipiatur is denied ard the

appeal shall be assigned a trial date by the Assig.ment

-~
;/ * /
. / 4 ¥ ]
(i;?%;’ré-? 'ﬁ/f}§77/?ﬂ A L !

AUSTIN W. BRIZENDINE",)Judg‘é
\

Commissioner of this Court.

Dated: January 5, 1983

Copies sent to:

Jure Holmen, Esquire )
Pet=2r Max Zimmerman, Esquire

P=z=rt A. DiCicczo, Esguire
MNS3Lgnment Oflize
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D.R. 16 zoning might be proper plunning, he was not in favor
because it might cpen the door to increased land use. But no
witness testified that such a result would be bad for the con-
munity.

Applying the test set forth in Wakefield and against the

factually congruity of the Oak Hill, Overton, Rodgers Forge, and

Dill cases it is clear that the Petitioner has presented suffi-
cient evidence to overcome the presumption of validity in the
original zoning and has established that the Council committed

error in failing to zone this site D.R. 16,
II
THE ZONINC OF THIS SITE D.R. 5.5 IS CONFISCATORY

The legal principles applicable to the taking of private
property without payment of just compensation by zoning action

have been set out by the Court of Appeals in Mayor vs. Borinsky,

239 Md. 611, 622; 212 A.2d 508, 514 (1965):

“The legal principles whose application deter-
mines whether or not the restrictions imposed by
the zoning action on the property involved are an un-
constitutional taking are well established. If the
owner affirmatively demonstrates that the lagislative
or administrative determination deprives him of all
beneficial use of the property, the action will be
held unconstitutional. But the restrictions imposed
must be such that the property cannot be used for any
reasonable purpose. It is not enough for the property
owners to show that the zoning action results in sub-
stantial loss or hardship.” :

In Baltimore vs. Cohn, 204 Md., 523, 162 A.2d 447 where pro-

perty had been zoned residential but evidence establiﬁhed that

the tract was adaptable only for commercial or industrial pur-
poses, zoning was arbitrary and unreasonable and deprived owner of
propcfty without due process of law. Cf.
suprd,

In this case Mr. Paul Lee, an acknowledged engineering and

Dill vs. Jobar Co.,

zoning expert gave unrebutted testimony (which was supported by

the People's Counsel expert) that because of the current zoning

(9]

RE: PETITION FOR RECLASSIFICATION IN THE
E/S Rolling Road, 2600' N of * :
Dogwood Road, 2nd District- CIRCUIT COURT

TRUMAN GRABILL, Petitioner FOR

Zoning Case No. R-82-80 ) BALTIVORE COUNTY
(Item 21) * .
82-M-143

*

X x * * *

ORDER

Ooral Motion Ne Recipiatur of People's Counsel for failure
tc comply with revised Maryland Rule B.12 having been heard and
considered September 27, 1982, and ruling thereon having been

reserved pending decision of Case No. 231 September Term 1982

in the Court of Special Appeals, People's Counsel v. Public

Service Cormission, et al, and in accordance with the decision

of that case the said Motion Ne Recipiatur is denied ard the
appeal shall be assigned a trial date by the Assignment

Coxnissioner of this Court.
7
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Dated: January 5, 1983
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AUSTIMN W. BRIZENDIN%i)Judge

Copiz3 sent to:
Junz Helmen, Esquire ]
Petar Max Zimrmerman, Esquilre

~~% z+== A, DiZiczn, Escuire
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| o g L . -~ 1tem #4 (Cycle III Ppril-Qctcbor 1378)
4 - N S _ : : Froperiy Ownery; Truman Crakill
. 5 UNTY R Paje 2 _
: Ttem No.21 (Cycle 1 - April-Oct., 1981) 2\ BALTIMORE CO i - © april 18, 1973 .
; Arthur F. Grau, et al L DEPARTMENT CF PUBLIC WORKS f 3 e £
Reclassification Petition WY/ TOWSON, MARYLAND 21204 Storm Drains: (Cont’d) .
i HARRY ). PISTEL P E. Dralnage and utility eacements will bo roquired throuch this sita,

3 B DIRECTOR april 3, 1981 april 12, 1078 o cted . P
- . : ‘3 e submitted plan indica i an i LR
: As originally submitted, the site plans indicated propoged apartment | Dra ina.g‘e Areay m:erias, &pprzxig::tg;to:ha-i;; :;tlee:s t;itbtmﬂt::e, Cead R-;{a-c;wynr..? Fails AR
H development., After conversation with your engineer, concerning documented 1w, 5. Eric DiNenna Run-petapsco River Watarshed b & preparty ig in tha Ben's f
site plans as required by Bill 46-79, the plans were revised to delete this Mr. Walter A. Reiter, Jr. Zoning Commisnioner ‘ | hed.
proposed use. Chairman, Boaxd of Appeals County Cffice Building ' Water ard Sanitarv Severp Lo
. 1 f 1 Court House Towson, Maryland 21204 : =
If you have any questions concerning the enclosz:d comnents, please fee Towson, Maryland 21204 There 18 & public 16-1 . [

e . : o = < 16-inch water main 4in Folling Poad, 7Tho getalited pnl . = :
: free to contact me at L49L-3391. Notice of the specific hearing date, which Re: Item 84 (~ycle III I , : . not irdic o N s A 3 2, Tho grhaltted nlsn dves £
: ; . . - it Sy prlleOctakagr 1972 cata the proposced methad o2 provid 1 . i ymipe ‘ . : o,
will be between September and December of 1381, will be feorwarded to you in Re: Item #21 (Cycle ITmﬁgilérg;‘;ﬁ’er 1981) Preporty g‘?mara‘ Trui:.n C:a'"i-l“; 1373) . which will require offeits ri:'hts-of?-w«; ing public sanitary sausrige to thls gite, :

: the future. :?;P;giii:;m:;:' 2,600' N, of Dogwood Rd. a/s Felling Rd, 2500% i, Diguweod . ’ ) | ;

E A . Existiny Conin DeRe 5.5 _ Public sanitary sewer:z i 1+ -

: Existing Zoning: D.R. 5.5 ] 31 eRe 242 -~ ¥4 erzga ocxicts in Hithergraen LDrive, a privat ey watal &

i Very trulzv yours, Proposed Zoning: D.R. 16 !‘;3 Prooosad Zohing: DDl 15 150 feot wost of Rolling mwad, and in Mwiliry noad app::ox.;matily‘ 1’3; ;i:'ri}}i-é;fﬂ boly &
é R % beres: 13,7 pistrict: 2nd 3 herosr 13,7 Districts 2ad gdsbefry Road {constructed £n cenjunction with tha developnen: “Sactiom I X¢ NG EW0d § :
3 I TR ; mIOn = B Sothas r
3 Gt T D iR Iy . Dear Mx. DiNenni, ) £
: ' : Dear Mr. Reiter: ) £

Ié%gl_{OLAS B, COMICDART - o The foll Public sanitary sowerage exists in Lord Baltluore Crive, auproxdmately 1,000 feo i
z : Pl Advi Conmittea The following comments are furnished in regard to the plat submitted to this : for “? C'b owing cortaenta are furnithed in regerd to the riet sulmittasl £o thig office east cf thim eit: 2rpd in Dogucwd noad, epproximataly 2,052 fc-’atb oouth c~ t‘ni._-;’.-.-..a;ﬂJ' - :
180 :hse oning _ ans sdvisory - office for review by the Zoning Advisory Committee in connection with the subject item. % review by the Zoniny hdvipory Curmmitleog In connection with s gubiase itex. this seworage i3 tributary to tho Doad Run=Gwynas talls Cacleszy o “-A ?._.__"— !
" ’ T i Bighways:
: General: R Yury truly vours,
Enclosures E—— : A S e .l .
§ The comments which were supplied in conjunction with the Zoning Advisory SO ROlli'“q Foad, en exlsting County rood, is proposed to be furshor Lrproved as & C’;t';’—“. R e i
; cc: Paul Lee Engineering, Inc. Committee review of this property for Item #4 Zoning Cycle III (April-October widenoi: c ::2;.1 ::..ticn roadway on a 70-foot right-of-way, Eighwey righkecfevay . ” x
, ﬁ 206 Washington Avenue 1978) are referred to for your consideration. in comag::t fon :j.t.:q a;“? :_:g::‘:arj rchrti.E:lc maszaants for slopes, will ba required . g}li”f"m‘*-:{ . UIU»:_’% 2.E. '

: Towson, Maryland 2120L ¥ grading or buildiry permit application. | ' e, Saresu of Znglneoring
4 : : i itted for

¥ This office has no further comment in regard to the plan submi .. - - . END1BEAM: FAR: a8
1 goning Advisory Committee review in conne ction with this Item #21 Cycle I ltm"txzidﬂ:.: :m. c-:tf;op:mg ro:dmy is to extend heyond this gits, it pust La cope 1 1 3
‘¢ {April-october 1981}). «cated, to County Etandirds, as a rublic ruvad, ce1 J. Trenner
-. Very truly yours, The entrancs Jocutisns ara auniact ¢ apzzoval by tho Derartsat of Troffis Je exs

4’// ZVZ' BEngincoring, ard shall da conztructsd in e&cocoplanca with Bajtimcrae County Btanuards, I~NZ Koy Sheet
‘ e 4 .-u. . sedimens. Controls 11 & 12 N¥ 27 & 28 Pos. Shests
LHOBERT A, MORTON, P.E., Chief g’; ; G Topo
] ax Ma
Bureau of Public Services Develorment of this property through strippisng, grading and stabillzation could g
. :;s:ll;t in a s;di:.zuit poilutmn problem, danmaging private and public holdins: Goomstream
: :FWR:SS 8 vroparty. graiing pernit iz, tharafasre, necassary for all grading, includ
the stripping cf top soil. 24 9 I luding
c¢c:  Jack Wimbley .
Storm Crainm
I~NE Key Sheet
L 11 & 12 NW 27 & 28 Pos. Sheets Provisions f g
i or accommodating storm water or drainage have not besn ' ‘ ' '
S8 NW 3 G Topo on the submittad plan, indicated ' : : . _ -
3 87 Tax Map
o
' f - Attachment
. ;3
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| - . BALTIMORE COUNTY BALTIMORE COUNTY 'S BALTIMORE COUNTY, MARYLAND -

' batimore county - IR - FIRE DEPARTMENT | _, |
: department of traffic engineering ; ..;j!}_-'i.l’ TOWSON . MARYLAND 21204 i TOWSON, MARY . S .

TOWSON, MARYLAND 21204 ; § Hichn o ‘ a 825-7310 : INTER-OFFICE CORRESPONDENCE ;~
3 : 3 March 19, 1981 1 ;

{3011 434-3550 DONALD )] ROGP. M.D, M.PH.

PAUL H. AENCKE Mr, Walter Reiter

- DEPUTY STATE & COUNTY HEA'TH OFFICER . } L i
STEPHEN E. COLLINS April 6, 1981 CHEF g 3 Board of Appeals Chairman March 27, 1981
DIRECTOR | TO e e e oo Date e e oo oo
; P R Nr. william Hammond cc: Walter Reiter . ¥r. Charles E. Burnhan
4 1 ¢ Zoning Commissioner Chairman of Board of Appeals _ ] FROM_____ Placs Review.= [hief = _FPermits and Licenses
3 March 30, 1981 o £ Office of Planning and Zoning _ 1 le I — 19€1 ; 3
N . {4 _. Baltimore County Office Building - SUBJ Cycle I - 19 j 4
: ¥ Mr. Walter Reiter, Chairman ;o . Towscn, Maryland 21204 : d - et
i : g Board r~f Appeals R , ; B
3 gfflce ggfila“;in% and Zoning 3 Attention: Nick Cammodari, Chairman ) ' 1 RE: Cycle Zoning March 2k, 1901 : : ?
ounty ce Building » . Zoning Plans Advisory Committee 8 . .
Mr. Walter A. Reiter, Jr Towson, Maryland 21204 3 - PROPERTY OWNZR: Truman Grabiil
: : res i 1 LOCATION: E/S Rolling Road 2,600 N of Dogwood Road
Chairman, Board of Appeals RE: Property Owner: Tyuman Grabill ! -
Offim Of Law Dear Mr. Reiter: % ' EXISTIHG' ZGNING: D.R. Sés ;
Courthouse b c el 11 3 Location: E/S Rolling Road 2,600 K. of Dogwood Road X igggsm ZONING: 11353;{ 1
Towson, Maryland 21204 omments on Cycle I, #21, Zoning Advisory Committee Meeting of 7 . : : . o+
! o March 16, 1981, are as follows: : Ttem No.: 21 Zoning Agenda: lleeting of March 16, 1981 -} DISTRICT: 2nd ;-
Item No. 21 - ZAC meeting of March 16, 1981 . v %o. 21
Property Owner: Truman Grabill ] Property Owner: Truman Grabill i Gentlemen: TTE=M KO,
i Iocation: E/S Rolling Road 2,600 n. of Dogwood Road o Location: E/S Rolling Road 2,600 N. of Dogwood Road i 'S b uired. Sufficient .
3 ‘Existing Zoning: D. R. 5.5 ’ E%“J Existing Zoning: D.R. 5.5 £ pursuant to your request, the referenced property has been surveyed by this i s P:}z:mitg for ;‘:g 11;.2rn:23§323 :g :;lgogrzg:r;zﬁ?%o :erggocessed. =
= Proposed Zoning: D. R. 16 N Proposed Zoning:  D.R. 16 % Bureau and the comments below marked with an "X* are applicable and required 3 plons end other data € P - . P
i Acres: 13.7 2 Acres: 13.7 g--_ to be corrected or incorporated into the firal plans for the property. i i
) District: 2nd - District: 2nd 'l L
3 P ! & 1, Fire hydrants for the refgxbeqced property are regquired and shall be L
Dear Mr. Reiter: B The proposed development must be served by metropolitan water and located at intervals or 0 feet along an approved read in
: : sewer. Connection to metropolitan sewer is subject to the Gwynns Falls Sewer Do accordance with Baltimore County Standards as published by the
_ The existing_zming for this site is expected to generate - Moratorium. Lo Department of Public Works. Fire bydrants at 500 foot interval=
; approximately 750 trips per day and the proposed D. R. 16 zoning 2
! will generate approximately 1,640 trips per day. The zoning plan as submitted, does not contzin sufficient informa- P ( } 2. A second means of vehicle access is required fcr the site.
tion; therefore, the Baltimore County Department of Health cannot make com- .
Very truly yours, plete comments. T I () 3. The vehicle dead end condition shown at
; F o
1 _> . Very P - _ .
-3 : s EXCEEDS the maximum allowed by the Fire Department.
Michael S. Flanigan P o ; t hased on date provided on site plans and
: B IR . jte shall be made to comply with all applicable parts of the HOTE: All corrents are hased on date P .
3 Engineer Associate IT B - ()4 i?f‘esPrgvention Code prior topc)Zazpancy or beginni;g of operatior. data provided by the Zoning Advisory Committee.
. g g _ IlsanEAU OF RONMENTAL SERVICES . ’§ . : . Corments in many cases cannot be more specific or edvisory
T MSF/bza & P (XF 5. The buildings and structures existing or proposed on the site shall S due to the listed informationm. :
o - 1JF/als is': comply with all applicable requirements of the Nitianal Fire Prot_ectzon i
: R S f, Association Standard No. 101 "Life Safety Code®, 1976 Edition prior & //’;/z ,_,4 g ﬁé:" 4:,__
: 4 g & T ‘ s
g : = : to occurancy. Charles E, Burnham
TR Plans Review Chief £
K £ { ) 6. Site plans are approved, as drawn.
H { 3 ‘J: Q

ERE { ) 7. The Fire Prevention Fureau has no camments, gt this time. _ CEB:rz:,j N
: A CC: Nick Commeodari
j otad and LGS s T AT ._
REVIEWRR: /!:ﬂ' Gm oA %Zé 07 F Approved: ol R i;f,‘-'f;;A - -
pPlanmdng grour) - ¢ Fire Prevention Puread’

: Special fnspection Division
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BALTIMORE COUNTY PUBLIC SCHOOLS | - s e o 2 nampore cond 1
0 . r i TRGAN GRABILL, Petitioner L GFFICE OF PLANNING & ZONING L
TRUMAN GRABILL In the P TOWSON, MARYLAND 21204 o
Robert Y. Dubel, Superintendent Towsan, Mary:and ~ 21204 _ 702 494-3353 P
: - Court of Appeals = Y B ve. o
Date: March 23, 1981 - M COUNTY BOARD of AFPEALS of WiLLIAM £ HAMMCHD b
’ " - of Maryland - BALTIMORE COUN ZONING COMMISSIONER o
v. ¥ BALTIMORE COUNTY Hiece T ;
1 Mr. Walter Reiter Docket 14  Polio 148 A
é Chairman, Board of Appeals < . i
3 Baltimore County Office Building Case No. 82 = M = 143 June 30, 1981
i 1111 West Chesapeake Avenue PEOPLE'S COUNSEL POR BALTIMORE COUNTY - : R
Towson, Maryland 21204 Petition Docket No. 269 E o
: zoning Cycle #1  March 16, 1951 September Term, 198 4 NOTICE OF FILING OF RZCORD ' . i 4 Robert A. DiCicco, Esquire - = o
% !2['08 W. Penns:{lvgniglgﬁmze o R
1, RE: Item No: 21 . 8 : - owson, Marylan _
é Property Owner: Truman Grabill . 1 &g (No. 801, September Term, 19 83 cos John W. Hessian, TII Juse Holmen ]
=1 Location: E/S Rolling Rd 2,600 N. ot Dogwood Rd. L Court of Special Appeals) also V.
i . D.R. 5-5 . 4 . - . L &
& giﬁ;gg;dzcz’g:;ﬁ:g‘ D.R. 16 | PETZR MAX ZLOERAN _ Room 200 = Court House - BE: %::?tggneil— Cycle g:abill E 2
Reom 223, Court House . - Reclassification Petition L
School Situation Sept. 1980 = ORDER Towson, Maryland 21204 '
B Towson, Haryland 21204 v
SChOO]; Enrollment w Q.‘E/_QZ‘.EI.E 5 3 . . 4 . ¢ Dear Mr. DiCliccot . ;
65 & Upon consideration of the petition for a writ of certiorari to the Court of In accorance with Maryland Rule of Procedure 312, you are cotified that Thig ig to advigze you that $77.15 is due for the first advertising :
3 500 - Gy . Y . g i
| % Featherbed Lane El. 435 7 and the answer flled theretc, the record in the above entitled case was filed on July 6, 1982 . ﬁltg?ﬁbove grgperta{& b’i‘;zrzdgitixi ‘:ilﬁmziél be forwarded to you in the near future. :
A _ Johnnycake Junior 923 1144 -221 Specisl Appeals/in the above entitled case, it is ? ills mast be P R
S Woodlawn ST 1778 2050 -272 Please make check payable to Baltimore County, Maryland, and remit to Karen Riegel,
N ' Room 113, County Office Building, Towson, Maryland 21204 before the hearing.
‘ § ORDERED, by the Court of Appeals of Maryland, that the petition be, and &/’ % : '
3 Y PP i P 7 b - /me\_l;, 2, ytmy y@\
Clerk 7 / -~ P,
Student Yield With: Existing P-oposed it is hereby, denied as there has been no showing that review by certiorari is desirable ’m"ﬂ-’gﬂ\__h/h
Zoning And _.oning - ’ WILLIAM E. HAMMOND ‘
. . _ Zoning Commissioner
. 99 and in the public interest. -
Elementary 41 o) \EE
7 WEH:mch
Junior High 13 49 = ; B : —
] _ Y oo BALTIMORE COUNTY, MARYLAND " Ng. 097689
Senior High 20 21 S « OFFICE OF FINANCE - REVENUE DIVISION _ -
a\_: MISCELLANEQUS CASH RECEIPT '
> . .
Very truly S» e 3 = . sz .
4,/ ‘7 . L ‘-&é g P e~y — : D’AT ﬂ!-‘;.‘\’
e HAe B PR C.._;' -~y o) e - o
“Wm. Nick Petrovich, Assistant - o /s/ Robert C. Murphy _ z: sTn1s
Department of Planning % Chuzf Judge ‘ ra‘. T ,::I. T AMOUNT .
2 : P LY -
[ ‘ p, - s - “;. .
3 WNP/bp FILE é»-é: 2 B T B RCevED T, Franklin Grabill
Y, : Oct y - k- :
Date over 2, 198 L JUL 61 S B .o _3EX Advertlsing of Ttem §21, Cyele bl
& - 3 - ‘ :
| . 8
Y "’ ‘ . .
N & s L7 e &1 L7718
T e *- e R D T TR e T o YRS ARSI P T R St sy TR L e T o o i - _n..‘/.:,,. e <o AT R R R A T T AL R = § ‘,. : ‘
e et pasieeebste v O Bt S B i e B0 it - A it o b U e P B e e e . . .ﬁ . . ‘ i * VALIDATION CR SIGNATURE OF CASHIER
i s el st s o it S i S e o i - e . _ e b s s i i I $ :
U Q 3 B
< ET ; £ g '
LAY OFFICES PETITION FOR RECLASSIFICATION ‘1 £ 3 o . 27 o
: o CELTIFIZATE JELIC . : L £
ASKEW, WILSOX & DiICICCO, P. A. b nd oigTICT CELTIFI-ATE OF PUBLICATION o , | A2 ON FOR RE-CLASSIFICATION &
g,_ g PETITION FOR REC TION 3 . . ~ATION ™ P _
208 WEST PENNSYLVANIA AVENUE . TOMING: Petition for Re-cieseitication : L o CEVTIFIi_ATE OF PUFLICA N
JOHN L. ASKFW TELEPHONE % 175 LOCATION: East side of Roll A3391 I3 . 2ng SreTRICT |
MEREDITH R. SL3ON TOWSON, MARYLAND 21204 AREA CODE 301 S foot North of Dogwood Rosd * o 0 Lo ZONING: Patition tor Re-classificetion A3391 2nd DISTRICT |
: " DATE & VIME: Wedneway. Dacamoar 3, 1om1 Fikesville, Nc., Nov, 18 19 81 % LOCATION: Eant side of Roiting Paed, 2,600 .
NELSON 5. WINTER rugust 26, 1981 875-2000 e an b feat Narth of Dogwood Aoad L ) - Nov. 18 19 81 1 ZONING: Petition for Re-classification :
TIMOTHY T FILLIAMS w,:ﬂ'ﬁmmc@m Als 1o 70 ZERTIFY, that the anrncxeda advertisrent | Eﬂ:o;::?w“m"'m“m Fikesville, Moo, : 6
= ; The County Bosrd . . : : g 1. o CERTIE ‘ i aavertisment LOCATION: East side of Rolling Road, 2,600 feet North of Dogwood Road
S G T A e as putlished in the KORIEAEST SThx, a weekly S g | 3 G 215 I TC CERTIFY, that the arnexed @
A o o . The County Boerd of Anpsals for Battimore Cered ~OXTHNEST STA reekl DATE & TIME: Wednesday, Dec ember 9, 1981 at 10:00 A. M,
; vr. William T. Hackett, Chairman JrmmiZmegowss . iewspaper publishea in Fikesville, Baltimore Y s aearrge ras putlished in the ROATHAEST STAr, & ® y T Y ! .
'e Y. 1 » e ] : .- . . . B . #
5 2 County Board of Appeals of Bartimers Couir™ 1 1@ Second Distict ‘ounty, Maryland before the Seh day of e O jewspaper putlished 1L Fikesville, Ealtimore PUBLIC HEARING: Room 218, Cour thouse, Towson, Maryland
Room 219 -~ Court House LT ‘ R c . i
E Towson, Maryland 21204 &m‘:&%&:‘u&”ﬂ Lec, 19 g1 of Sattmors Cownty. . ‘ounty, Naryland before the th day © The County Board of Appeals {or Baltimore County, by authority of the Baltimore
o Doy verorded rmang the Land Aecords o . Waginnieg lof v same ot the irtersection County Charter will hold a public hearing:
Re: Item #21 ok 6 B Loty e 4128316, said the fircst putlication appearing on the S0 en aors ol of the acanh s Dec. 19 81 4 P’
i Truman Graiill oot e ane. tony the center une of : By e P Clow §1A315, ooid . : ; i 3
¢ Dogeood Mmm“m"m 18th aay of Bec. ,19 91 :uum&wm'“ﬁ: “the Tirc® putlication sppearing on the Present Zoning: D.R.5. ,6
" - Road 3 -
Dear Mr. Hackett: mﬂxt.“'“?‘t‘“: st o . . . - F%ﬁwzﬂ 18th ., of Bec. 19 81 Proposed Zozing: D.R.1 P
Yont mare o 021§ 14 dogroen W 1B the sec-nd publication appearing on the S O oot st e oo foowing y . ) i iz
i In response to your letter of August 18, 1981, o1 Srooerty raconied among the lend recorde - | Couress s dheiances (1) 3 T4 dagreas £ 258 : : 3 n the All that parcel of land in the Second District of Baltimore County ko
1 please be advised that we are NOT seeking a postponement Binging 50 W skt Promarty ses: themes day of .19 e e s e oot e the secsnd publication appearing o ‘ b i 7
sik based on the information in your letter. mm:ﬂ.mg . . . E O ey O A oea1s, svonce _ ¢ 19 i .
3 g on e fores folowtig courses. and the third publication appearing on the hincing o the eoth prperty Wne of the aay © :
-3 . . . . . degreee 30 minytes W 12 7 £ atorementionud daed (3 3 ¥t degrees T :
i Kindly advise the hearing date assigned this _“mmmmuum””m s rinwtod € 100 font, wors of s, THORCH bin- . . . earing on the
1 matter. 7 | (RemrmimmtEeen aay of 19 | | EEEEESESE the third pudlication appearime 8
L ¢ i 5 ofg Lo 3
’ % T ‘ wide, M-Wlm““ £ - m&mm:u:n*&:m a of 19 ;
. Very truly yours, _ 3; :';'dmﬂ;-umpamtemm ; %0 inuase € 3728 don, mees or tesa. o i ay
R U ] e &_ IEE NOXTHNZST STAF L | e i ey 4
' ‘ % f';'::‘o‘m . m..::.."..",:.." :":m wm":uw m'::: mose or I'EE KORTHENEST STAF £
2 ] plrmmmiTeemiEecs S - e ’
dh “ROBERT A. DiCICCO o mmm;wmm"‘m&? . /f” fy f/r N o FOad e two 1 Mowins GOumes Bnd Gstonces
H , a2k eent ‘ : . : ¢ degrees M miruted
i mm&r&mﬂ'ﬁ:ﬁﬁ: ! 4_-1 Vo e b, gﬂxmmn:mmé%ﬁﬁ . J?O
unu-:‘;m..umﬁ"ﬂ,":f,":ﬁm . Marager i Poad, sakd Gamtwr e of Aetling Rt : ’ fl‘ cy’pf (VrRoasq -
1 Mmoo Rosd soutrer 420 feat : ' L e e g 0 3. e Vadager |
o: Mr. T an Grabil . Coms, . - . RSN : , . . y
ce t . trum rabill a '::::":T"""“"‘“"‘“ | - Ccst of Advertisement $44,00 Loy 'ﬁm:m“:ﬁmmm:‘%ﬁm .
: nman Gr: : o Bogiwing. v
NEw ADDRESS ] opartmant . Fion feed ',**.'1_""“2?0". By . Comaimng 137 scres e’ lend. My 018, Cost of Advertisement $44.00
- ;  Being the propeny of Trumen Grabil s . .
05 Eéﬁ;gl,? icieep =z © = o T OO, December &, Sl | memen e e e I
: A = 2 L - S IR . AT
TOWSON, MARYLaply o =2 T Z ronke i Foom 118 Coumroms, Db | e oo, e, pucere
A ). WILLIAM® HACKETT, CHAIRMAN, , % 1 b Towsonm, Maryiend . . - -
|7 & =3 STy BOARD OF APPEALS g P 1 o omoemop. - :
g p,;a_; ? :: é SRl e e & . &umi&’n};uoe‘mcnunmﬂ_; o ;
< = i : B
- e i e el e [
= M F : Being the property of Truman Grabill as shown on plat plan filed with the Zonirg i =
Department. i
Hearing Date: Wednesday, December 9, 1981 at 10:00 A, M,
Public Hearirng: Room 218, Courthouse, Towson, Maryland i
: _ _ BY ORDER OF i
3 WILLIAM T. HACKETT, CHAIRMAN l ’L
' - : T COUNTY BOARD OF APPEALS S
OF BALTIMORE COUNTY .
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MISCELLANEOQUS CASH RECEIPT

Y Eh
¢ N
- } 10 Evainaring, Y S Mt L
: alL ee ngmeermg, nc. _ —e r
. - ¥ o —2— b
] \ BALTIMORE COUNTY o e
206 WaJLingfon Averua .7ou.uon, Marg&md" 21204 821-5941 AUR SAREN OFFICE OF PLANNING & ZONING ¢ fg - g;;\ ;
_ ;" - 5 22"/ TOWSON, MARYLAND 21204 December 3, 1981 : ke
! 3 1y Q’\‘ ) . -
thence oinding on the south side of said private road westerly N 58 degrees 2 ; * 494:3333 % : _}ﬂ:,,y /Z/Z&;
' . - WILLIAM £ HAMMON . ‘_
DESCRIPTION ; 10 minutes W 795 feet, more or less, to a point located on the south side zoLNmG comﬁlsg?SNER % ROBERT A, DICICCO
.:; LES i of the private road, then leavi id i i E & j RitTr B paass 108 SETAL ATENCE TELEPHON :
13.7 ACRE PARCEL, MORE OR 5 3 ‘ ' aving said private road the two following : 1‘ KENNETH F. DAVIES TOWSON, MARYLAND 21204 ARE: cogzzm =
‘; 3 . ; e , 352 Ry
EAST SIDE OF ROLLING ROAD courses and distances (7) S 20 degrees 38 pminutes W 183 feet, more or % RenEe s
| | Rebert A, DiClceo, Esquire January 6, 1982
NORTH OF DOGWOOD ROAD less, and (8) N 69 degrees 22 minutes W 235 feet, more or less, to or 2 08 W, Pennsylvasia Avenue
7 . . ) _ . Towson, Maryland 21204
5 FIRST ELECTION DISTRICT near the center line of Relling Road, said center line of Rolling Road ey
: ~ X ﬁ . . e
i TR also being the DR-16 1i i Y 1
BALT IMORE COUNTY, MARYLAND ! g the zone line, as shown on Baltimore County Zoning Map o Eof Pecition {or Re-classification Ms. Karen Riegel
: NW 3G, thence binding on said zone line and on the center line of Rolling E/s Rolling R,d' » 2,600' N of Dogwood Road goom 113 ; vy oo
: This Description is for Reclassification of Property ﬁ ] : Trunan Grabill - Petitioner Tounty Of'flce Building
: from a "DR 5.5" to a "DR-16" Zone % ; Road southerly 420 feet, more or less, to the place of beginning. Cage #Rl- 82-80 Item §21 owson, Maryland 21204
| o Re: Petitioner for Re-Classificati
\ Containing 13.7 Acres of land, more or less. Dsar Mz, DIClccos E/s Rolling Rcad, arien
3 | | : = . gruman Grabill, Petitioner -,
2 a - -— -
j * - : Beginning for the same at the intersection of the center line of This is to advise you that _ §£2, 80 is due for advertising and se §R-82-80 Item $21
5 N g ™ . osting of the above property. Dear Ms. Riegel:
£ Rolling Road at a point 220 feet, more or less, north of the south line of PL:tl - P g pPIop ¥ _ g v
: 5 L b
3 . . _ ‘ : $ Enclosed is m heck i EE SR
: % . . - . _ March 2 1978 ) R Please 1..ake check payable to Baltimore County, Maryland, and remit to ed y check in the amount of $80.50 £l U
3 property recorded among the Land Records of Baltimore County in Liber 5186-315, 9, 197 ) | \\\‘:f:th " _i“ Karen Riegel, Room 113, County Office Building, Towson, Maryland 21204 due for advertising on the above case
3 , said point of beginning being northerly 2600 feet, more or less, along the ) J before the hearing.
3 C : - R
% center line of Rolling Road from its intersection with the center line of verjy’ uly {yours,
: ;; . . R L~
; Dogwood Road, thence leaving said center line of Dogwood Road the two . % H,;—_;
] ' WILLIAM E, HA BERT A. DiCICCO
following courses and distances (1} S 74 degrees E 255 feet, more or less, Zoning Commissioner
and (2) 5 16 degrees W 195 feet, more or less, ta intersect the south line WEH:Klr g{ _ D/dp
of property recorded among the 14nd records of Balf.imnre County in Liber BALTIMORE COUNTY, MARYLAND' : " 10
5186-315.‘, thence binding on th'a south property line ‘cf rthe aforementioned .t : 7 MISCELLANEOUS CASH RECEIPT
deed (3) S 81 degrees 15 minutes E 900 feet, more or less, thence binding S = |
‘ | ! . ::_‘: DATE_ 1[12/82 ACCOUNT 0! - ﬁ E;
on the three following courses and distances {4%) N Ok degrees 50 minutes W ; ;
i L 0. 5
3 12.7 feet, more or less, (5) N 05 degrees 10 minutes W 73.7 feet, more or 3 AMoUNT +0. 59
less and (6} N 02 deg‘rees 45 minutes E 372.9 feet, more or less, to inter- 4 ::g:tvzu Rohert A, DiCiceo
. : . p“un . Ad T — - % ::_‘.
sect the south side of a private road 12 feet wide, known as Hidey's Lane, FoR: —-L vertising of Case #R.52-80 (G abil}) _ \\h ) 5
| i i AR L
. B ) o3 T L X
c’:. insers - .S‘:mm ord - .5:'& p&nmn oo T - % ,.\
$ TR TS e Ty TS SR S VT R L RERE GRS T R P A 1 P SO g e wx—u-«- e SE R PN -.-mems-»?z«-owmmhﬂ e g e g e g A Y e e, iyt L e TR . tfi E - — - Py @\ ’ -, "‘X *
e 52 o ] 87 Fh 1 R e e e e BT S o B B s Aol o et a1 s S T s - S - _ ; 1 VALIDATION OR SIGNATURE OF CASHIER 5“\‘ - " \‘" L'\
& | O - SIS I T U T T o
494 3‘80 ;: ‘ N g‘m*/ : :‘ ;’L} f?‘ . r'.; B L . I " e SRR, -:_,‘\?"‘"\:;'{f'f A A
County VBoucd of Apprals 'j i‘} , f
Room 218, Court House Robert A. DiCicco i
’ . Es i v . Jfl
Towson, Maryland 21204 o 208 V. Penneylvaria Avence November 12, 19€1 A
i Tuwacn, liaryland 21204 } { _/') Aor
- S : A | - b
NOTICE_OF ASSIGNMENT L] s HEARING DAY _ WEDNESDAY , DECEMBER 9, 1981 | i o P
g Dec. 10, 1981 Pl i i . ik ROBERT A, 1CI1CCO S
5 o ok [ \ ER. A
4 CONTINUED HEARING o3 ? : ‘P F COBERT A DIICCO 405 CENTRAL AVENUE eLEPHOME i j
; . ‘pe _ | § KENNETH F. DAVIES TOWSON, MARYLAND 21204 AREA CODE 301 f
NO POSTPONEMENTS WILL BE GRANTED WITHOUT GOOD AND SUFFICIENT ; i 12/10/81 = Notified of CONTINUED HEARING set for THURSDAY, JAN. 7, 1982 at 10 a.m e 8252000
REASONS. REQUESTS FOR POSTPONEMENTS MUST BE IN WRITING AND IN S ‘ n T —i | December 23, 1981
STRICT COMPLIANCE WITH BOARD RULE 2(b). ABSOLUTELY NO POSTPONE- = Robert A. DiCicco, Esq. P NOTI 1 e
MENTS WILL BE GRANTED WITH!N FiFTEEN (15) DAYS OF SCHEDULED HEAR- o Truman Grahil | P CE OF HEARING t :
ING DATE IN ACCORDANCE WITH RULE 2(c), COUNTY COUNCIL BILL #108 % John W. Hessian, 111, Esq. D E P
o E1e Rol 1., 31600 o Dot }
-82- Eo R = er . e - . .
| E NO. R-82-80 TRUMAN GRABI LL o N.E. Gober Truman o fb"-' classification HE Office of Planning and Zoning
5 ol J. G. Hoswel | i Ca“m"' rabill - Petitioner Room 113
-3 For reclassification from D.R. 5.5t0 D.R, 16 | Board of Educati L : . se #R-88-80 County Office Building
E b rd of taucation j Towson, Maryland 21204
4 E/S of Rol ling Road 2600' v R b .
] M of Dog“l,:gd ;:od D i b Attention: Karen Riegel
L i ) Re: Truman Grabill, Petitioner
§ a . i i : T . . b r
2nd District P . IME: ————15:00-A Mo E Case #R-82-80
‘ : b Dear Ms. Ri 1:
. ASSI GNED FOR: THURSDAY, JANUARY 7, 1982 at 10 a.m, o DATE: LD 5. Riege
. . ' _ : ———Wednesday,—Desernber-9, 156} P Enclosed is my client's check in the amount
cc: Robert A, DiCicco, Esquire . Counsel for Petitioner s ‘ - 1 of $51.31 in payment of the enclog bill.
Truman Grabill 1§ o . : PLACE: S
rabi Petitioner : Rogm 218, Courthouse, Towson, Maryland P ly yours, .
John W. Hessian, 111, Esq. People's Counsel o i 3 H :. L
5 Mr. W, E. Hammond 45 i P g -
ﬁ Mr. J. E. Dyer | 1' : DiCICCO -
Mr. N, E. Gerber ¢ i . Prlo
% M J. G.H “ ? 3 . Y 3 D/dp
T Fe Js » FNOoswe F ? P _— "3
i é 5 e ’ ’ ,'_,‘,_:f — 1 ! H
g ;; Board of Education § 4 3 './{//(41,,_ / , 7\/{}0 /24@ * Enclosures
: 3 b N 3 William T. Fackett, Chairman f B
Fo County Board of Appeals R
S | |7 .3 gALTIMORE COUNTY. MARYLAND xe. 102638
"5 QFFICE OF FINANCE - REVENUE DIVISION
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ITEM NO. 2

’ 9 -~
Zv.t.d,}(ﬂ.mc . Z,?I)zo A’ -
PROPERTY OWNER:  Trumon Grabill
LOCATION: £/5 of Rolling Road, 2,600" N, of Dogwood Rood
ELECTION DISTRICT: 2
COUNCILMANIC DISTRICT: 3

ACREAGE: 13.7

GEOGRAPHICAL GROUP: None

RECOMMENDED LATE OF HEARING: Week of December 7, 1981 ' =
EARI cem=et FUNCTIONAL CATEGORY; None

ZONING PRIOR TO ADOPTION OF 1980 COMPREHENSIVE ZONING MAP: D.R. 18

EXISTING ZONING: D.R. 5.5
REQUESTED ZONING: D.R. 16

PLANNING BOARD RECOMMENDATION: Retain Existing Zoning (D.R. 5.3)

The subject property, containing o single=fomily dwelling ond farm buildings, is locoted on the oppasite
side of Rolling Rood from o townhouse apartment development on D.R, 16 zoned lond. For the maost part,
odjocant properties located on the some side of Rolling Read are zoned DR, 5.5 ond are either n form uve
or contain single=family dwellings. One portion of the subject site abuts o vocont troct zoned M.L.=l.M,
The petitioner is requesting a chonge from D.R, 5.5 to D.R. 16 zoning ond hes chosen to submit plars that
do not show o proposed use of the property.

Prior to the odopiion of the 1980 Comprehensive Zoning Map, this property was zned D.R, 5.5, A

petition requesting a similar chenge In zoning wos filed in 1978 (see Cycle |II, ltem 4; Zoning Petition

No. 79-54-R), On September 21, 1978, the Zoning Commissianer denied this request; on November 6, 1979,
the County Board of Appeals gronted this request for D, R. 16 zoning; on December 7, 1979, this decision

wos oppeoled to Clrcuit Court, The zoning of this property was o specific issue before both the Flonning
Board ond the County Council during the 1980 Comprehensive Zoning Map process (No, 3-2); both the
Planning staff and Planning Boord recommended D.R. 5.5 zening here. Finally, prior to odjudicotion by

the Clrcuit Court, the County Council odopted the 1980 Comprehensive Zoning Mop, placing the subject
property in the D.R. 5.5 zoninp classification. '

The Bureau of Engineering's representative on the Zoning Advisory Committee stated, In par., that the
petitioner's plat "does not indicate the proposed method of providing public sonitory seweroge to this site,
which will require offsite righti=of=way.”

The Department of Troffic Engineering's representctive on the Zoning Advisory Committes stated, in port,
that, os presently zoned, development of the subject property would genercte opproximatety 750 trips

per day; were the petitioner's request granted, developmant would generate opproximotely 1,440 trips per
day. Further, he stated that "the existing road system and the proposed Improvements cannot be expected
to odequately accommadate the development taking place with existing zoning In the arsa. A higher clows
of zoning can only odd to the problam . * : ‘

The Planning Boord believes that D.R. 5.5 zoning Is eppropriate here, and that tha zoning map s corre 3t
It is the opinion of the Boord that D, R, 16 would not be In character with the existing development of the

. odjacant propesties clong this side of Rolling Road; f.e., single-fomily dwellings ond form land, Further,

the Boord be lieves thot the gronting of this petition could precipltate odditional Increases in intemity of
develorment in the oreq.

It is therefore recommended that the existing zoning, D.R. 5.5, be retained,
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People’'s Counsel to the Public Service Commissicn pur-

sues this appeal from an order of the Commission granting a rate

increase to taxicabs operating in Baltimore Ccity. His complaint

is that, in deciding to grant the inc

at only one item of expense =< the cost of gasoline -- and did

not consider the overall financial condition of the taxicab

companies. As a result, he says, the Commission failed to act

in accordance with Md. Code Ann. art. 78, §§ 69 and 84, and

passed an order "+hat is without statutory authority, arbitrary

and capricious, made upon unlawful procedure, and unsupported by

substantial evidence on the record considered as a whole."

These arguments were presented to the Circuit Court of

Baltimore City without success. The Commission believes that

the lower court acted properly in rejecting People's Counsel’s

complaint. In a cross-appeal, it argues also that, because

People's Counsel failed to comply with Maryland Rule B12 in

prosecuting his appeal to the Circuit Court, taat court should

never have entertained the appeal in the first place. We shall

affirm the judgment entered below.

(1) Commission's Cross-Appeal

The Commission's order, from which the initial appeal

was taken, was issued December 11, 1980. People's Counsel took

his appeal to the Circuit Court of Baltimore City on January 8,

1961, by sending to the clerk of that court an order for appeal

and a "Petition On Appeal.® See Maryland Rule B2. Presumably

in an attempt-to comoly with Maryland Rule B7a,

rease, the commission locked

the Commission's
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Executive Secretary, on February 2, 1%s3l, s=at the record in

the case to:

"Mry. Elmer Q. Harris, Clerk
Circuit Court of Baltimore City
Room 425, Civil Court Building
111 N. Calvert Street

Baltimore, Maryland 21202"

Mr. Harris was not the

clerk of the Circuit Ccurt; nor was koom 425 the office cf that
court. Mr. Harris was the clerk of the Baltimore City Court,

and Room 425 was the office of the clerk of the Baltimore City

Court. Notwithstanding that the Executive Secretary's covering

letier clearly noted that the case was docketed in the Circuit
Court (and even made reference to the correct docket and file

numbers), Mr. Harris or one of his assistants redocketed the

gppeal in the Baltimore City Court and precceeded to recaption
all of the pleadings accordingly.

The next day -- February 3, 1981 -- Mr, Harris sent
to People's Counsel a "Notice Sent In Accordance With Maryland

Rule B-12," advising that on February 3 he had received "from

the Administrative Agency, the record in the above captioned

case." The case was captioned properly in all respects save

one: It showed the case as being in the Raltimore City Court.
pPeople's Counsel made no response to the clerk's

notice. On February 6, the Commission and "The Taxicab Owners

of Baltimore City" filed answers, in the Circuit Court, to the

appeal. ©On March 13, 1931, the Commission moved, in the Balti-

more City Court, to dismiss the appeal on the ground that it was
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Baltiunare County, Maryland
FECPLE'S COUNSEL
RM. 223, COURT HOUSE
TONSON, MARYLAND 21204
JOHN W. HESSIAN, 1! T 484-21
Pesple’s Counsel T
PETER MAX ZIMMERMAN
Deputy Prople's Counsel '

December 21, 1982

The ronorable

Aystin W, Brizendine, Judge
Circuit Court for Baltimore County
Courts Building

Towson, Maryland 21204

RE: TRUMAN GRAB'LL, Petitioner
Gircuit Court File ISZ-M-H3

Dear Judge Brizendine:

In connection with our pending Motion under Maryland Rule B,12, as
promised, enclosed is the decision of the Court of Special Appeals (Wilner, J.)
in People's Counsel v. Public Service Commissior,, et al (No, 231, September
Terr . 782). This reported case of the Court of Special Appeals is the first to
review revised Maryland Rule B.12, We direct your attention to pages 1-6 of
the Opinion ond await your instruction as to further proceedings.,

We are also providing @ copy to Mr, DiCicco,

Very truly yours,

?Zé: /%Z/kdﬂ E{,L,\g

o
Peter wAax Zimmerman 2, ~
Deputy People's Counsel — o
< " 'r‘~,
Enclosure - o
‘.ﬂ 2 D -':‘; ~y :“-:
. . it - T
cc: Robert A, DiCicco, Esquire vy 2 T
C R
cﬁﬁ
PMZ=sh fe =
e e sy o

filed in the wron¢ court. With the consent of all parties,
Judge Albert Sklar remedied that problen by transferring the
case to the Circuit Court where, in acccrdance with Md. Code

Ann. art. 78, § 91, the case belonged.

On April 3, 1981, the Commission struck again at the
appeal, moving to dismiss because of People's Counsel's failure
to file a memorandum of law within thircy days of the clerk’'s
February 3 notice, as required by Maryland Rule Bl2. People's
Counsel, with justifiable embarrassment, responded that he had
failed to comply with the rule because he was unaware of it. He
argued in mitigation, however, that {1l) the rule was a new one,
having taken effect on January 1, 1981; (2) it had not, as of then,
been published in Vol. 9C of the Maryland Code, where the other
rules are located; (3) the notice in any event was a nullity since
it was sent by a clerk who had no jurisdiction cover the case; (4)
the Commission was not prejudiced by the lapse; and (5) dismissal
of the appeal was an unnecessarily harsh sancticn. The required
memorandum of law was filed with that response on April 10, 1381l.

The court denied the Commission's motion. Acknowledging
that the memorandum was thirty-nine days late, the couvrt noted:

*[Ilt is also true that this Rule became

effective a little more than one month before

the said 30 day period began to run. Appel-

1ant.shou1d have been more diligent in

apprxsing him§elf of the Rules of Procedure;

but Fhe_lmposztion of the ultimate sanction

of d%smlssal appears tno harsh under the

particular facts and circumstances present

here. "

Carefully ignoring its own negligence in transmitting

the record to the wrong person (thereby violating its duty under
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REPCRTED

IN TEE COURT OF SPECIAL APPFALU

OF MARYLAND

Nao., 231

LY

September Term, 1982

PEOPLE'S COUNSEL

PUBLIC SERVICE COMMISSION
ET AL

Lowe
Wilner
Weant,

JJ.

Opinion by Wilner, J.

Filed: November 5, 1982

Maryland Rule B7), the Commission continues to play "hardball”

with Pecple's Counsel by analogizing Maryland Rule BlZ to cther

rules specifying time limits and insisting that the Circuit

Court had an absolute duty to dismiss the appeal.

Before commenting on the Commission's argument, we

should take note of the rule itself.

appeals from administrative agencies, provides,

that:

(upper Eastern Shcre) rule,

of Appeals on October 1,

Maryland Rule Bl2, whi~h is part of the rules governing

in relevant part,

*within 30 days after being notified by the
clerk of the filing of the record, the
appellant shall file a memorandum setting
forth a concise statement of all issues
raised on appeal and argument on each issue,
including citations of legal authorities and
references to pages of the transcript and

exhibits relied on."
The rule, patterned after a local second circuit

was formally adopted by the Court

1980, to become effective, along with

a number of other new and amended rules, on Janvary 1, 1981.

Notice

thereof was given in the Maryland Register on October 17,

1980 (7:21 Md.R. 1975, 1980)}.

adopted by the Court of Appeals

of law but precise rubrics

It has often been said that the Rules of Procedure

»are not guides to the practice

'established to promote the orderly

and efficient administration of justice and [that they] are to

be read and followed.'"”
quoting from earlier cases.

when such a rule says that something

Countess v. State, 286 Md. 444, 463 (1979),

it hés also been made clear that

schall” be done, the Court

jolly-well means for it to be done; the direction is a *mandatory”
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one and must be obeyed. Cf. In Re James S., 286 MA. 702 (1980),
invalving a statutory time requirement.
Maryland.Rule Bl2 is such a rule. It is a "precise

rubric" adopted by the Court "to promote the orderly and effi-
cient administration of justice,” and it is meant to be obeyed.
But the rule does not specify or mandate any particular sanction
for its violation.

It is true, as the Commission points out, that the
appellate courts in this State have, on fregquent occasion,

dismissed proceedings or otherwise precluded the admission of

evidence or the consideration of issues because of a litigant's

failure to comply with mandatory time or_procedural reguirements.

See, for example, Salisbury Bd. v. Bounds, 240 M4d. 547, 553

(1965); Warmack v. Bradley Club, 242 Md. 394 (1966); Jacober
272 Md.

v. High Hill Realtv, Inc., 22 M3d.App. 115, cert. den.

743 (1974), and cases cited therein; Laukenmanh V. Laukenmann,

310,

107 (1973); State V. Hicks, 285 Md. and on

17 Md.App.
reconsideration 285 M4. 334 {(1979).

In some instances, the applicable rules either require

or expressly permit an extreme sanction for violation of the

procedural requirements which they or other rules establish.

See, for example, Maryland Rules 835, 1035, B5. In other cases,

the rules provide either no specific sanction or offer a range
of alternative sanctions, in which event the courts have tended

to balance the purpose and importance of the requirement against

the circumstances of its violation. State v. Hicks, supra was

such a case, as was In Re Dewayne H., 290 Md. 401 (1981).
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or other legal entity, is regarded as a separate taxicab
company and thus a separate public service company. See

art. 78, § 45, and c¢f. Albert v. Pub, Serv. Commission, 209

Md. 27 (1956).

There are approximately 1,150 licensed taxicabs
operating in Baltimore City. Some of the licensees drive
their own cabs; most do not. In the majority of cases, according
to the record, the licensees employ drivers on a contract basis,
these drivers (in Baltimore City) being separately licensed as
taxicab drivers by the Commission. See art. 78, §§ 50A, et seg.
Most of the taxicab licenses in the City are held by people or
companies who have become part of a larger group or association
and identify their cabs with the association name -- Yellow Cab,

Arrow Cab, Checker Cab, etc.
The Commission historically has treated all these

licensees as a group for rate-making purposes. Rather than

determine a "just and reasonable rate” for each cab based ugon
each licensee's income, expenses, assets, and liabilities
(which would entail 1,150 separate rate cases and likely
produce hundreds of different rates), the Commission has
est-blished a uniform schedule of rates for all licensed cabs
in the City. That is not, of course, the approach taken witl
respect to other utilities, where the public service compan.es
tend to be much larger but far fewer in number and are required

to justify individual rate schedules. The validity and reason-

ablensss of the Commission's general approach to regulating
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We would regard dismissal of an administrative appeal
as an appropriate, and perhaps even a preferred, sanction for
failure to comply with Maryland Rule BlZ2; but we do not believe

that it is a mandatory sanction required to be applied indis~-

criminately ir all cases. The trial court, we think had some

discreticn in the matter. The time periol specified in the rule

is not jurisdictional in nature, and we
cance that, in light of the controversy surrounding its more or

State, 282

less contemporanecus decision in Hicks (and Johnson v.
Md. 314 (1978)), the Court of Appeals chose not to specify dis-
missal as a regquired sanction.

There is no evidence in this record that either the
court or the Commission was seriously inconvenienced, much less
prejudiced, by People's Counsel's lateness in f£iling the memoran-
dum of law. The rate increase remained in effect pending the

appeal. Given the newness of the rule, its limited publication,
and the Commission's own dereliction in transmitting the record
to the wrong court, we do not believe that the court abused its

discretion in declining to dismiss the appeal.

(2) People's Counsel's Appeal

Having won the procedural battle, Peopie‘s Counsel
will now proceed to lose the war.

The jurisdiction and powers of the -ublic Service
Commission extend to all public service.companies operating a
utilitv business, to the full extent permitted by the Constitu-
Md. Code Ann. art. 78, §§ 1,

tion and laws of the United States.

53. The Commission is authorized, and obliged, by § 56 of
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taxicab rates 1is not ctallenged in this appeal.
In November, 1979, after a full rate hearing, the

Commission approved a new rate schedule for the licensed cabs

in Baltimore City {Case No. 7342, Order No. 64098). The new

rates, which permitted a charce cf eighty cents fcr the first
one-sixth of a mile, were based on finarncial data for the

twelve-month period ending March 31, 1979.

On May 16, 1980, entities holding 895 of the 1,151
licensed cabs in the City petitioneil for both a temporary ard a

permanent rate ircrease, seeking to charge an additional twenty

cents ($1.00) for the first one-sixth of a mile. The basis of

their regquest was that, since the November order, "the cost of

taxicab vehicles, gasoline, oil, materials, parts, tires, labor,

meintenance, liability insurance and other insurance and costs

have increased substantially, and the operations are iacreasingly

continuing with large losses.”

At the hearing conducted on the reguest for temporary

rates, it was made clear that the entire twenty-cent increase

was necessitated by an increase in gasoline prices =nd would be

passed o, in its entirety, to the drivers. Evidence presented

by the licensees showed that:
(1) The prevailing practice in Baltimore City was

for the drivers, who were employed as independent contractors

by the licensees, to pay for the cost of gas used on their

shifts;
(2) Since March, 1979, the price of unleaded gascline

used by the cews had jncreased by an average of 67% -- from

heans
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art. 78, to
"supervise and regqulate all public service
companies subject to its jurisdiction t2
assure their operation in the interest of
the public nd to promote adequate, economi-
cal, and efficient delivery of utility
services in the State without unjust
discrimination, giving consideration to
the public safety, the economy of the State,
the conservation of natural resources, and
the preservation of environmental guality.”
(Emphasis supplied.)

A major component of the Commission's overall regulatory
autherity is the power conferred by § 68(a) of art. 78 "to deter-
mine just and reasonable rates of public service compaales,
whether as maximum, minimum[,] or maximum and minimum, respec-—

tively." Section 69(a) defines "just and reasonable rates® as

those

"which are not in violation of any of the
provisions of this article [78), which fully
con ider and are consistent with the public
good, and which will result in an operating
income to the public service company...
vielding, after reasonable deduction for
depreciation and other necessary and proper
expenses and reserves, a reasonable return
upon the fair value of the company's property
nsed and useful in rendering service to the
public."”

If a public :rvice company proposes a new rate, the

Commission may suspend it and institute "proceedings as to the

justice and reasonableness of the rate suspended.” Section 70(a)

and (b). Under § 71{a), the Commission may also, after "due
hearing,” tix temporary rates for a public service company that

are either higher or lower than those currently in effect. Such

action may be taken only if

e S P i
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76.5 cents/gallon to $1.27/gallon;

{3) Cn the average, that increase represented an

additicnal cost to the driver of about $6.00 per shift;

(4) BAs a result, many drivers kad either gquit or

reduced their hours, thus jdling a number of cabs and reducing

the overall cakb service in the City; and

(5) Assuming an average of twenty-five trips per

shift, the additional twenty-cent fare would bring the driver

$5.00 more per shift, thus helping to offset the $6,00 increase

in gasoline cost.

Upon the assurance

would be passed through to the drivers, and that no attempt would

pe made by the licensees 0O recoup any part of it through rental

increases, the Commission, on June 13, 1980, passed an corder

(No. 64336) authorizing each licensee in the City "to ccllect a

temporary surcharge of twenty cents ($.20) per trip, in addition

to the metered fare, for taxicab service furnished in Baltimore

Ccity, Maryland.”

On October 21, 1980, a hearing was conducted before

a Commission hearing examiner (see art. 78, §§ 16(b), 20(b)) on

the reguest for permanent increase. Without objection, “all of

the exhibits and all of the testimony and the findings at the

hearing in the temporary rate case” were judicially noticed and

"merged into this case.” Essentially the same evidence was

presented again by the licensees, only in scmewhat greater
Gasoline costs had dropped a little since May, but
1979.

detail.

were Still about 57% greater than in March, Drivers
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"(l} the Commission finds pending a #*i

rate proceeding, that the ratesgin f;;Z;
are either higher or lower than just and
reagonable rates as defined in § 69 of this
article and (2) the Commission finds that
such temporary rates ar: necessary in the
interest of justice in view of the length
of time which must elapse before a final
order can be entered.”

A great deal of discretion is necessarif} vested in
the Commission in order that it may properly discharge its

. . ‘ . -
important and corplex duties. Cormission decisions are

presumptively correct, and, though subject to judicial review,

they are to be affirmed unless found to be illegal or unsupported

by substantial evidence. See art., 78, § 97; Williams v. Public

Servize Comm'n, 277 Md. 415 (1976); Pukhlic Serv. Comm'n w. Balto

Gas & E1l., 273 Md.

357 (1974). A reviewing court may not sub-

stitute its judgent for that of the Commission, and indeed it
"should not examine the facts in any case further than to

determine wheth~r there was substantial evidence to sustain

the order.” Sports Daily v. Public Service Comm.,

179 Ma&. 355,

365

(1941); see Crisfield v. Public Service Comm., 183 M3d. 179,

185 (1944).

The Legislature, in its wisdom, has chosen to regard
taxicabs as public service companies subliect to Commission
jurisdiction. 3ee art. 78, § 2(o) defining "public service
company”™ as including a "common carrier company” and § 2(4)
defining "common carrier”™ as including a "taxicab company.”
See also § 2{w) defining "taxicab." Each taxicab must be

separately licensed, and each licensee, whether an individual

faced with that increased expense, had either gquit altogether

or reduced their hours of work. As a result, shifts were down

and overall revenues to the licensees had declined. The goal

of the requested increase was to bring the drivers back,
increase the shifts, and in that way improve the efficiency and

prcfitability of the licensees' operations. Once again, it was

proffered that the entire increase would be passed through to

the drivers, and that none of it would be retained, or recouped,

by the licensees.
The petitioners presented very little specific informa-

tion about their own financial affairs and condition, apparently

on the theory that, since the entire increase would be retained

by the drivers, their £inancial status was not relevant. Such

a theory, as Pcople's Counsel rightly complains, is most cer-
tainly not a valid one. It is the licensees, not the drivers,
who charge and must justify the new rates; and it is their

financial condition, not that of the drivers, which is most

relevant. The mere fact that one item of expense =-- gasoline --
has increased would not, of itself, justify a rate increase,
especially in the absence of evidence indicating an inability
of the licensees to adjust their contract with the drivers and,

directly or indirectly, absorb that increase. This is the crux

of People's Counsel's appeal, and it is a matter also noted by

the Commission's hearing examiner.

The fact is, however, that the record does contain

evidence regarding the cverall financial condition of the
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licensees; and it is on that basis that we shall affirm.

At least two witnesses - Mr.

and Checker cabs and Mr. 3ranat on behalf of the Arrow ca

that since 1979 their overall costs had increased and, because of

reduced shifts, their revenues nad declined. Mr. Joseph stated

that since 1979 "[tlhe shifts have been down," "[r]evenues have

peen reduced," and "[tlhe cost of gasoline has gone up, auto

parts has [sic] gone up, general overhead has gone up." Yellow

cab Co., he said, was "in a worse financial position in thea

first eight months of 1980 than it was in the first eight months

presented similar testimony with respect to

of 1979." Mr. Granat

I can state without any hesitation that the

Arrow cabs: "Well,

revenues and the net end of the operation has been substantiall,

reduced over 1979." An exhibit prepared by Granat showed that,

for his association, net profits for the first eight months of

1980 had declined by $20,000 (from $97,000 to $77,000) from the

‘corresponding period in 1979, and that the average profit per

cab was only $891 for that eight-month period.

The hearing examiner decried the lack of better evi-

dence, but nonetheless found:

_ *The limited evidence on the record in this
case indicates that the cost of providing taxi-
cab service has increased. While the evidence -
concerning the rise in the cost of gasoline can
be viewed industry-wide, the testimony from
representatives of two taxicab associations --
that owner revenues have decreased because of
a reduction in the number of shifts being
driven -- can only bLe inferred for the rest
of the industry. The Hearing Examiner believes,
however, that this is a reasonable inference.
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Joseph on behalf of the Sun

ps -- testified
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The fare increase proposal would produce
no increase in the owners' pe--shift revenue;
the increase in revenues would go to the
drivers to help defray the higher cost cf
gascline Like otber public services, taxi-
cab fares should reflect the cost to provide
the service. Accordingly, based upon the
overall evidence, the proposed fares will
be authorized so that the increased revenues
will go to the driver to help defray the cost
of gascoline. Increased revenues for the
drivers, it is anticipated, will also improve
+he utilization of idle cabs {(to the extent
+hat underutilization exists) to the benefit

of the riding public. ——

On appeal, the commission adopted the examiner's

recommendations, finding:

nThe record in this proceeding indicates that
the reguested increase in fares would produce
no increase in the owners' per-shift revenue,
but would be retained by the taxicab drivers
to offset their cost of gasoline. We find
that the evidence supports an increase in
fares to cover the higher cost of gasoline
which, in turn, increases the cost of pro-
viding taxicab service in the City of
Baltimore."

The weight to be accorded the kind of evidence presented

at the two hearings, unsupported by audited financial statements,

was for the Commission to determine., It wis en-itled to believe

that Messrs. Joseph and Granat knew whereof they spoke and were

presenting an accurate depiction of the current financial condi-

tion of the licensees. 1£f, indeed, overall expenses were up and

revenues were down, the licensees would not be in a position to

defray the increased cost of gasoline.

In short, People's Counsel’s assertion that "the

applicants failed to prasent any evidence at all regarding the

financial condition of their companies and sought an increase

494-3180

¢ ounty Board of Apprals
Room 208, Court House

TOWSON, MARYLAND 21204

August 12, 1963

Mr, Julivs A, Romaro
Clerk of the Court of Special Appeals of Maryland
Annapolis, Maryland 21404

Re: Truman Grabill
Circuit Court File 14/148/82-M<143

Decr Mr. Romeno:

Please forward to this office o copy of the opinion in the
sbove entitled case when it is filed by the Court of Special Appeals, We

would oppreciate it if you would note our request in your file on this cose.

Thank you.

Very truly yours,

Cdid T skt

Edith T. Eisenhart, Adm, Secretoary
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by the simple process of establishing the fact that gasoline
prices had risen” (Brief, p. 6) is simply not supported by the
record. There was such evidence presented.

largely undocumented; but it was there.

JUDGMENT AFFIRMZD;
APPELLANT TO PAY THE COSTS.
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The Baltimore County Board of Appeals (Board)
granted Truman Grabill's (Grabill) Petition for Zoning
Reclassification for his 13.7 tract of farmland in Balti-
more County from D.R.5.3. (Density Residential, Maximum
5.5 Units Per Acre) to D.R. 16 (Density Residential,
Maximum 16 Units Per Acre). The Board in granting the
Petition found that the Baltimore County Council had
erred in its designation of the subject proper™y as D.R.
5.5 on the 1980 Comprehensive Zoning Map. The Circuit
Court for Baltimore County reversed, holding that the
Board hed erroneously substituted its judgment for that
of the County Council.

On appeal, Grabill asks us to hold that (1)
the trial court erred in substituting its judgment for
that of the Board where the evidence before the Board
presented a fairly debatable issue that the County Council
committed error when i£ zoned the subject tract D.R. 5.5
instead of D.R. 16; and}iiit the D.R. 5.5 zoniﬁg determina-
tion by the County Council amounted to an unconstitutional
confiscation because the property could not reasonably be
developed in that classification. We decline to so hold
and affirm the judgment below.

FACTS
The case at bar is not a stranger to the judicial

process. There have been two reviews of this matter before

-

in favor of this cyclical zoning system. Judge Davidson
@

speaking for this Court held at page 370:

the system will enhance the
stability and permanence of
zoning classifications by assur-
ing that the majority of zoning
classifications are determined
in accordance with a carefully
integrated plan of development,
based upon a full understanding
of the present and future needs
of a broad area, rather than a
piecemeal review of a limited
scope.

In this case, the subject property was considered
as a specific issue in the 1980 map process. The County
Council classified the property as D.R.5.5 in 1976 and re-
affirmed that classification in 1980, It was within the
Council's discretion to decide that the low density resi-
dential designation should remain the same as it was in

1976. Daihl v. County Board of Appeals of Baltimore Counvy,
258 Md. 157, 265 A.2d 227 (1970).

Maryland courts have repeatedly recognized that
there is a strong presumption of correctness accorded to
legislative comprehensive zoning and rezoning. Howard

County v. Lorsey, 292 Md. 351, 355, 438 A.2d 1339 (1982).

To sustain a reclassification, there must be strong evidence
of mistake in the comprehensive zoning or evidence of sub-

stantial change in the character of the neigborhood. Anne
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There is some di&pute as to the character of
the surrounding area.
bounded on the north and east by the 280 acre Security
Industrial Park with industries including Baltimore Gas ¢
& Electric Company, the F.B.I,, Barre International
COrporation, C & P Telephone Company, Eastman Kodak,
MCEEA and offices at the Rutherford Plaza Office Center,
People's Counsel maintains that the neighborhood gener-
ally to the north of the site contains a mix of town-
houses, apartments, and single family homes on land zoned
residential, as well as a portion of the Security Indus-
trial Park.

The property is bounded on th2 south, according
td Grabill, by the Security Square Mall, a major regionmal
shopping center and two national motel chains, another
55 acre industrial office park and an extensive apartment
complex, Quéil Meadows. People's Counsel described the
southern perimeter of the property as largely vacant

land zoned D.R.5.5, with the exception of an elementary

school and a church on the north side of Dogwood Road, a
new subdivision of 12 single family homes, called Hanna
Woods, and an approved tentative subdivision plan and
public works agreement for the "Walling Ford" deve.op-

ment comprising 226.6 units located at the northeast
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11.
tive action arbitrary, capricious,
discriminatory or an unequal applica-
tion of the law. Wakefield v. Kraft,
202 Md. 136, 142,796 A.Zd 27, -
(1953) (Citations omitted).
A decision of the zon’'ng board based upon substantial evi- .
dence will be deemed "fairly debatable" and a court will ?f
not then substitute its judgment for that of the zoning %
board. The "fairly debatable" test is analogous to the
"clearly erroneous" standard applied under Maryland Rules
of Frocedure 886 and 1086, Sedney v. Lloyd, 44 Md. App.
633, 410 A.2d 616 (1980). E
Recently, Judge Rodowsky, writing for the Court
of Appeals in United Steelworkers of America AFL-CIQ, Local
2610 v. Bethlehem Steel Corp., No. 23 (décided March 9,
1984) elaborated on this standard for administrative review.
Judicial review of administrative
action differs from appellate :
review of a t~ial court judgment. e

In the latter context, the appel-
late court will search the record
for evidence to support the judg-
ment, and will sustain the judg-
ment for a reason plainly appearing
on the record whether or not the
reason was expressly relied upon
by the trial court. However, in
judicial review of agency action
the court may mot uphold the agency
order unless it is sustainable on
the agency's findings and for the
reasons stated by the agency. Id.
at 14-15. (Citations omitted).”
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Grabill describes the site as %.,
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He also related to the Board that in his opinion, D.R.
5.5 was an improper zone for the tract because it was
bounded on one side by an industrial zomne and on another
by high density residential.

Grabill himself appeared and recited to the
Board his reasons for seeking reclassification, claiming
that the property was no longer suitable for single family
residence or farming. He valued his property at $540,000..

Frederick P. Klaus, a real estate expert who had
been involved with development in the vicinity of the
site, testified that in his opinion, error occurred when-
the County Council failed to learn the extent to which
the Board considered the site previodsl}. He stated
that the development cost at D.R.5.5, whether the 59,100
figure iggested by Paul Lee or the $7,000 figure offered
by the Board itself,was too prohibitive for D.R.5.5 resi-
dential use. He estimated that normal per unit develop-
ment cost was $3,500.

Witness Virginia Appleby, a neighbor, apbpeared in
support of the petition. She had just sold her property
zoned D.R.5.5.

People's Counsel first witness was engineer and

consultant J. Carroll Hagan. Mr. Hagan reviewed Paul

Lee's estimates and found them reasonable, noting that

e e e gD T e i e it B R R PR b

Ces i oot

b
1)

FA

[

T R e T Y

i A i S 0 a1

I Y

A TN GYS ST T =L T

13,

In the case at bar, Grabill asserts he sur-
passed his evidentiary burden by demonstrating: (1)
specific physical facts not }eadily discernible at the
time of the comprehensive zoning - these facts include
the pcesence of underground rock, the high cost of extend-
ing the sewer line to the premises and the high public
development costs rendering the property unsuitable for
D.R.5.5 development; (ii) the existence of facts not
taken into account by the County Council - Grabill main-
tains that based on the letter of Councilman Smith and
the Planning Staff and Planning Board Recommendation, the
Council did not consider the viability of the transition
or buffer theory in zone planning, sewer, water or storm
drain information, the availability of public works and
services and development cost information before classifying
the property D.R.5.5; and (iii) the existence of facts
occurring subsequent to the comprehensive zoning - namely,
that the Council was, on July 13, 1980, when it rendered its
decision, unaware of the circuit court affirmance of the
1976 reclassification to D.R.16 by the prior Board, citing
the March 20, 1980 date as the last entry in the Planning
Board log book submitted to the County Council.

Were we to search the record ror substantial
evidence to sustain Grabill's theories,» we might conclude

that the evidence was sufficient to overcome the presump-
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presented some evidence that the Council had before it
{nformation of the previous Board of Appeals action and
circuit court action.

In addition, People's Counsel introduced into
evidence an October 7, 1980 letter of Coun~ilman James
Smith indicating that the planning staff and Planning Board
recommended D.R.5.5 zoning, that the Council saw the pro-
perty, agreed with the recommendation and that the Council
nerrired” the issue of Grabill's rezoning because it had
received no further information on the issue.

The County Board of Appeals granted the Petition
for Reclassification. The Board specifically found there
was no issue of confiscation as the property could be
Heveloped within its present zoning. After noting that
the case iaw supported both Grabill's position and that of
the People's Counsel, the Board concluded that:

As a last resort the Board will
refer to the motto displayed in
our courtroom, 'Reason is the
Life of the Law,' and in the
subject case 'Reason' dictates
that some transitional use should
be provided between land being
used as an industrial park and
l1and zoned for what is normally

considered single family resi-
dential use on single lots.

The Board ruled that the D.R.5.5 zoning on the subject parcel

was in error and ordered its reclassification to the re-

quested D.R.16 zoning.
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so that the Council's action was premised on a misappre-
hension. Coppolino, 23 Md. App. at 372, 328 A.2d at 63,
Finally, Grabill foered testimony that the Coun-
cil may have been unaware of the circuit court action on
the 1976 rezoning petition when it retired the issue. This
would not amount tO substantial evidence for the sole rea-
son that the 1976 reclassification is immaterial to the new
1980 classification by the County Council.
Thus, were we to review the evidence, we might

find the record couidhave shown mistake. Howevar, we

are constrained on appeal to 1imit our review to the con-
clusions stated by the Board in its decision. The Board
found that Grabill overcame the burden of presumption,
proving the County Council had committed error. However,
the Board reasoned so not because the property had under-~
ground rock or could not be developed at D.R.5.5 because
of high cost, or because the Council was unaware of exist-
ing facts or because an unconstitutional confiscation had
occurred (See Issue II, infra), but because the Board
simply disagreed with the policy and judgment of the
County Council. That is not their function, nor is it

the function of the lowcr court or this Court to perform
the legislative functicn the Baltimore County Code commits
tc the Baltiwmore County Council. The trial court did

~ot err in reversing the Board of Appeals' ruling.
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